Capital District Senior Spotlight “Legal Chat”

By Greg T. RinckeyQ.
I will probably need nursing home care in a few years. What steps do I need to take to ensure
I can qualify for Medicaid by that time?A.
With the state Partnership for Long-Term Care reporting that nursing home care in
Northeastern New York costs an average $102,480 annually, seniors need to be proactive in
preventing long-term care expenses from gobbling up their estates.While long-term care
insurance can help seniors cover nursing home care expenses, many find it to be too costly.
Others may not qualify for coverage due to pre-existing health conditions. That leaves many
seniors looking to Medicaid for coverage. According to the state Department of Health,
approximately 5 million New Yorkers receive health care under Medicaid, a program designed
for low-income adults. For many, eligibility hinges on their income and assets.To qualify for
Medicaid in 2012, individuals must have a monthly income below $792 and no more than
$14,250 in resources. Meanwhile, the monthly income of couples cannot exceed $1,159 and
they can have no more than $20,850 combined in joint resources. Generally, a primary
residence and one automobile are deemed exempt assets.Seniors need to be very careful in
how they go about transferring assets and spending in the five-year period before they apply
for Medicaid. Those activities are subject to a 60-month look-back period and seniors could
be penalized for inappropriately transferring assets so their income and assets fall within the
eligibility limitations.That does not mean all transfers and spending are prohibited. For
example, many seniors place their assets in an irrevocable Medicated trust, where the grantor
retains the income and the principal is protected for the beneficiaries. While the ownership of
the assets in this type of trust is shifted to a trustee, the assets are not usually counted
against the grantor with regard to Medicaid eligibility, so long as the assets were transferred
outside of the 60-month look-back period.To fall within Medicaid’s income and asset
thresholds, especially during times of crisis, seniors could consider gifting assets or even
making loans. In 2012, seniors can make gifts up to $13,000 annually per person and
generally without any potential tax liability. With the lending option, seniors in need of last
minute planning can make promissory notes to reduce the potential penalty period that might
arise and receive the loan payments as a way of paying for their health care.Another option is
spending down the Medicaid applicant’s assets. For example, if the applicant has excess
assets and needs to become Medicaid eligible, the assets can be used toward such things as
home improvements, paying off old bills, or even a new car. Seniors interested in creating a
Medicaid trust or who have questions about Medicaid planning should contact an estate
planning attorney.Greg T. Rinckey, Esq., is the managing partner at Tully Rinckey PLLC, a
full-service law firm located in Albany, N.Y. For more information about the firm’s family and
matrimonial law, bankruptcy, estate planning and elder law practices please visit
www.1888Law4Life.com. If you would like your legal question or topic answered in the next
issue, please contact Greg Rinckey at 518-218-7100 or grinckey@1888law4life.com.

1st Annual NYSDA - New Dentist Conference
Graig Zappia, Partner at Tully Rinckey PLLC, was one of the speakers at the recent New
Dentist Conference held by NYSDA at the Roosevelt Hotel in Manhattan on June 8th
. This marks the first time NYSDA has held a conference specifically targeting issues relevant
to new members of the dental profession. Mr. Zappia spoke to an audience of 80 dentists,
focusing on the areas of Associateship Contracts, Practice Acquisitions, and general
Employment Law.
Graig Zappia has developed a thriving practice in the area of Dental Law, working with many
clients in and around the NY Capital Region to advise them on practice acquisitions,
corporate formations, partnership agreements, associateship contracts, employment law, and
other issues specific to dental practices. If you are interested in learning more about how
Graig can help your professional practice, you can contact him at gzappia@1888law4life
or call 518-218-7100.

It’s That Time of Year – Why You Should Review
Your Separation Agreement or Divorce Judgment
Annually
By Jennifer Corcoran

When this time of year rolls around, people begin to compile documents for their taxes, review
year-end statements from various accounts and the like. Other documents you should review
yearly include your separation agreement or divorce judgment.
While many people would like to put their separation agreement or divorce judgment in a
drawer once it is done and try to forget an unhappier time, it is important that you review these
documents at least annually, especially if you have children. Many separation agreements
or divorce judgments contain provisions regarding adjustment of child support on an annual
basis based upon a review of each parent’s tax returns each year, or are tied to a cost of
living adjustment. Additionally, your separation agreement or divorce judgment may set forth
how the dependency exemptions for the child(ren) are handled for tax purposes. Finally,
parenting time provisions, especially holiday schedules, often alternate on an odd/even year
basis, and you should determine early on in each year which holidays will be yours to avoid
complications later.
In addition to concerns related to children, many spouses receive payments for spousal
support or a distributive award that may increase, decrease or stop over a period of time. It is
important for you to review your agreement related to these issues as well to determine what
you should be receiving or paying.
It is important for you to determine if all obligations are being met as soon as possible, so that
in the event you encounter an enforcement or modification issue, you can attend to it quickly.

If you feel you are in a situation that may require enforcement or modification action, it is
important that you consult with an experienced separation or divorce lawyer. Tully Rinckey
PLLC’s matrimonial law attorneys in Albany, N.Y. can help individuals throughout the Capital
Region, including Albany, Saratoga Springs, Troy, Schenectady, and beyond. If you have
need to speak with one of our Albany, N.Y. separation or divorce lawyers, call
1-888-529-4543 or email info@1888law4life.com
.
Jennifer Corcoran is a partner with Tully Rinckey PLLC who concentrates her practice in the
areas of family and matrimonial law
. She can be reached at jcorcoran@1888law4life.com
. To schedule a meeting with one of Tully Rinckey PLLC’s experienced family and
matrimonial law
attorneys call 1-888-529-4543 or email info@1888Law4Life.com
.

New Year Brings New Set of Wage Notification
Obligations for NY Employers
By Michael W. Macomber

On Dec. 10, 2010, then-Gov. David Patterson signed into law the Wage Theft Protection Act
(WTPA). The act amends a number of provisions in New York’s Labor Law and has the stated
aim of expanding “the rights of employees to seek civil and criminal avenues of remedy for
their employers failing to follow labor law appropriately...”
While the act has been in effect since April of 2011, certain time-sensitive deadlines are fast
approaching. Employers should be keenly aware of their new obligations to ensure that they
are in compliance with the new law.
In January, employers will for the first time be obligated to comply with the act’s annual notice
provision, which requires employers to provide all employees with certain pay notices
between Jan. 1 and Feb. 1 of each year. New hires must be given this notice within 10 days
of their hire date. This notice must include the employee’s rate of pay and the basis for this
rate, any allowances claimed as part of the wage (i.e. tips or lodging), the normal pay day, as
well as the employer’s name, address, phone number and any name under which it does
business.
The employer must also obtain a signed and dated acknowledgment from the employee that it
received this notice. Finally, the law leaves the door open for additional notice requirements,
as it mandates that employers include “such other material as the [labor] commissioner
deems necessary.” Given that the financial penalties for non-compliance can be significant,
employers should make sure that their pay notices contain all of the information required by
the WTPA.
Employers who fail to comply with the new notice provisions open themselves to substantial

financial liability. The act provides for penalties of $50 for every week that employers do not
provide an employee with proper notice. As liability is assessed on a “per employee” basis,
the amount of damages can multiply significantly even for smaller employers. The law also
creates a private right of action for employees who are not provided proper notice. They can
recover $50 per week of non-compliance up to an amount of $2,500. These employees can
also recover litigation costs and attorneys’ fees. The act requires that employers maintain
copies of these notices for six years. Employers should be particularly aware of this
requirement so that they have proof of compliance should the need arise.
Finally, employers should be aware that the coverage of the WTPA is broader than many
other labor law statutes. All private employers, including non-profit organizations, are required
to comply with the new notice provisions. Furthermore, even salaried employees who may be
exempt from overtime under state and federal law must be provided notice.
Capital Region employers should start preparing for the WTPA’s new notice provisions to kick
in. By taking some time now to ensure that their pay notices comport with the new law,
employers can avoid significant financial liability down the road. Tully Rinckey PLLC’s
business law
attorneys in Albany, N.Y. can help businesses in Albany, Troy, Schenectady and Saratoga
Springs comply with WTPA. Employees who do not receive notification in accordance with the
law should contact one of the firm’s employment law
attorneys.
Michael W. Macomber is an associate for Tully Rinckey PLLC who concentrates his practice
on employment law and civil litigation. He can be contacted at
mmacomber@1888Law4Life.com
. To schedule a meeting with one of Tully Rinckey PLLC’s employment law attorneys call
1-888-Law-4-Life.

Tully Rinckey Steps Up Efforts to Aid Homeless
Veterans

The U.S. Department of Housing and Urban Development recently reported the findings of a
one-night survey taken last January that over 636,000 people were homeless nationwide,
down 2.1 percent from a year earlier. Veteran homelessness declined even further since
January 2010, dropping by 12 percent, or 8,834. According to HUD, an estimated 119
homeless veterans were counted in the Capital Region last January, with 105 of them being in
area shelters and 14 being unsheltered (See chart
).
Even as the nation’s ranks of homeless veterans decreases, Tully Rinckey PLLC this holiday
season stepped up its efforts to help those who served in the military fend off the cold. For its

second annual Coats for Veterans event, the firm partnered with the Fort Worth, Texas-based
Dickies Clothing to give 50 coats to veterans in the Capital Region. The coats will benefit
veterans at the Veterans Community Services Center in Albany.
Additionally, Tully Rinckey PLLC provided a $500 cash donation to the Veteran Community
Service Center’s Health Care for Homeless Veterans Program to show its appreciation for the
organization’s year-round dedication in the assistance of veterans.
While Tully Rinckey PLLC is known for being a full-service law firm in the Capital Region, it is
also a service-disabled, veteran-owned small business dedicated to defending the rights of
service members and veterans throughout the country.
Counts of Homeless Veterans in the Capital Region
on a January 2011 Night

Continuums of Care (CoCs)

Total Veterans

Total Veterans Sheltered

Total Veterans Unsheltered

Albany City and County CoCs

80

76

4

Glens Falls / Saratoga Springs / Saratoga County CoCs

25

21

4

Schenectady
City and County

CoCs

10

7

3

Troy / Rensselaer County CoCs

4

1

3

Grand Totals

119

105

14

Data from the U.S. Department of Housing and Urban Development’s 2011 Point-in-Time
(PIT) Estimates of Homelessness: Supplement to the Annual Homeless Assessment Report
(AHAR)

Coats for Veterans is one of many initiatives undertaken by Tully Rinckey PLLC to support
veterans in Albany, Troy, Schenectady and Saratoga Springs. For example, for last
Thanksgiving the firm gave away gift certificates for turkeys or hams to service members in
the area.

Snow, Traffic Tickets to Pile up as Road Conditions
Worsen
By Thomas J. Carr

With the cold weather finally setting in for good, Capital Region drivers still have time to take
preventative steps that could save them from costly traffic tickets and motor vehicle accidents.
By making sure their cars are properly weatherized with snow tires and ensuring all
windshields, windows and hoods have been thoroughly cleared of ice and snow, drivers can
reduce their risk of committing traffic offenses. Additionally, they need to remember that even
driving a few miles below the speed limit is not always safest – and legal – when winter
weather affects roads conditions.
In 2010, statewide there were 23,990 accidents attributed to slippery pavement and 4,970
accidents attributed to limited or obscured views, according to New York Department of Motor
Vehicle statistics
. Fifty-eight of the slippery pavement and 27 of the obscured/limited view accidents involved
fatalities.
Had more New Yorkers taken more preventative steps, some of these accidents likely could
have been avoided. The same is true for following types of offenses:
Driving without clearing ice or snow
VTL

from windshields

§ 375(30): Operating Motor Vehicle with Obstructed Vision

Not being able to stop in time because

of ice or snow on the road

VTL

§ 1129(a): Following too Close

VTL

§ 1111(b): Traffic Device Violation – Yellow Signal

VTL

§ 1111(d): Traffic Device Violation – Red Signal

VTL

§ 1172(a): Failure to Stop at Stop

VTL

§ 1172(b): Failure to Yield When Required

VTL

§ 1180(a): Speed not Reasonable and Prudent

Swerving into wrong lane due to icy or
VTL

snowy road conditions

§ 1120: Failure to Keep Right

Losing control of a vehicle and
PEN

Sign

striking an object, car or pedestrian

§ 125.12: Vehicular manslaughter in the second degree

Many Capital Region drivers involved in weather-related accidents are surprised when police
issue them tickets for any of the above-noted offenses despite the fact they had been driving
cautiously. Law enforcement officers, however, will argue the fact that a driver caused an
accident shows he or she was not driving with the degree of care prescribed by the law.
These tickets carry heavy fines and can adversely affect a driver’s insurance rates.
Drivers in Albany, Schenectady, Troy and Saratoga Springs who have received tickets for
accidents associated with winter weather need to contact a New York traffic ticket defense
attorney. The Albany, N.Y. traffic ticket
lawyers at Tully Rinckey PLLC can challenge charges against Capital Region drivers and
attempt to get them thrown out or reduced to lesser charges.
Thomas J. Carr, Esq.
is a partner at Tully Rinckey PLLC and concentrates his practice in the area of criminal
defense
– including DWI
– in the Albany, Troy, Schenectady and Saratoga Springs area. He can be reached at
tcarr@1888law4life.com
. To schedule a meeting with one of Tully Rinckey PLLC’s criminal defense attorneys call
1-888-LAW-4LIFE.

Tougher DWI Laws Drive up NYS Interlock Ignition
Device Installations in 2010
By Thomas J. Carr

Illustrative of how states are increasingly relying on interlock ignition devices (IID) to fight
drunk driving, the estimated number of currently installed IIDs in vehicles throughout the
nation jumped by 17 percent over the year, according to new study. Likely helping drive up
installations was the full enactment of Leandra’s Law in New York, which required all drivers
with misdemeanor or felony DWI
convictions to install for six months an IID in any vehicle they own or use.
According to the annual survey
by Richard Roth, executive director of the Santa Fe., N.M.-based Impact DWI advocacy
organization, the estimated number of currently installed IIDs nationwide rose to 249,000 in
2011 from 212,000 a year earlier. During the same period, the estimated number of currently
installed IIDs in New York doubled to 5,000 from 2,500.
These statistics provide a first impression of how the Aug. 15, 2010 enactment of IID
requirement has impacted installations statewide. In the Roth study, New York ranked No. 19
in the nation for IID installations. Of the 1.4 million people arrested nationwide for impaired
driving over the year, about 18 percent of them ended up installing IIDs. Roth’s estimates
were based on data collected last June and July from 46 states and the 13 U.S. IID
distributors.
The jump in IID installations in New York shows why it is imperative for anyone arrested for
drunk driving to contact a DWI
attorney. These are not kazoos the state is requiring DWI-convicted drivers to install and blow
into to start their cars. The cost of installing, maintaining and removing this technology can
exceed $1,000, and that comes on top of the embarrassment to oneself and one’s family of
having to drive with such devices on their cars and other fees.
While the installation of an IID is mandatory in New York for DWI
convictions, a criminal defense
attorney can challenge the charges against a driver by scrutinizing the evidence against him
or her and ensuring his or her due process rights were not violated.
Thomas J. Carr, Esq.
is a partner at Tully Rinckey PLLC and concentrates his practice in the area of criminal
defense
– including DWI
– in the Albany, Troy, Schenectady and Saratoga Springs area. He can be reached at
tcarr@1888law4life.com

. To schedule a meeting with one of Tully Rinckey PLLC’s criminal defense attorneys call
1-888-LAW-4LIFE.

Census Stats Show Pregnant Women Make
Workplace Gains, Setbacks Too
By Michael W. Macomber

Providing some bright news for soon-to-be mothers striving to achieve a balance between
work and family, the latest U.S. Census Bureau statistics show that over the past two decades
the percentage of women who worked during their first pregnancies and who received paid
leave during that period has grown significantly. Clouding this news, however, statistics show
an increase in the percentage of women who were terminated from their jobs shortly before or
after their first birth. In addition, some new mothers who return to their jobs continue to see
their pay drop below pre-pregnancy levels.
Between 2006 and 2008, 50.8 percent of women who worked shortly before or after their first
birth received paid leave, compared to only 37.3 percent between 1981 and 1985, according
to the Census Bureau. Paid leave includes paid maternity, vacation and sick leave. During the
same period, the number of first-time mothers who worked during their pregnancies rose to
56.1 percent from 54 percent in the early 1980s.
These statistics are encouraging because they show how businesses have become more
receptive to women in the workforce. While 35.7 percent of working women ended up quitting
their jobs shortly before or after their first pregnancy in the early 1980s, only 21.9 percent of
such women quit between 2006 and 2008.
Unfortunately, not all businesses have warmly embraced the growing ranks of pregnant
women in the workforce. The percentage of women who were terminated shortly before or
after their first pregnancy rose to 4.7 percent between 2006 and 2008, up from only 3.5
percent in the early 1980s. Given that 3.4 million women worked during their pregnancies
between 2006 and 2008, that means approximately 158,000 were let go during those years.
In addition, 2.5 percent of women who returned to work for their prior employer within a year
of their first pregnancy saw their pay level decrease.
While you would expect employers to know the law, it is important for working women to know
what rights they have to protect themselves. If an employer does not offer its employees paid
leave, or if an employee has exhausted all of her paid leave before or after birth, the Family
Medical Leave Act allows eligible women to take up to 12 weeks of unpaid leave and return to
their former position. In addition, the Pregnancy Discrimination Act also prohibits employers
from discriminating against women because of pregnancy or childbirth.
Women who believe they have either been denied FMLA-covered leave or who have been
denied promotion, appointment, or have been harassed because of their pregnancy should
contact an employment law attorney to discuss their rights.
Michael W. Macomber
is an associate with Tully Rinckey PLLC who concentrates his practice on employment law

and civil litigation
. He can be contacted at mmacomber@1888Law4Life.com
. To schedule a meeting with one of Tully Rinckey PLLC’s employment law attorneys call
1-888-Law-4-Life.

House Passes Bill to Extend Hostile Work
Environment Protections to Service Members
By Greg T. Rinckey

Service members who felt vulnerable after a federal appellate court earlier this year ruled the
Uniformed Service Employment and Reemployment Rights Act (USERRA)
does not protect them from hostile work environments now have reason to be hopeful.
Legislation proposing to protect service members from work environments in which their
military duty is a source of hostility is advancing in Congress.
The U.S. House of Representatives on Oct. 12 passed the Veterans Opportunity to Work Act
of 2011 (VOW Act, H.R. 2433). Among the bill’s many provisions, which mostly aim to help
veterans to more easily transition into civilian employment, is one that would amend USERRA
. The bill proposes to clarify USERRA
’s definitions for employment benefits to include “the terms, conditions, or privileges of
employment.”
It was because this phrase was missing from USERRA
that the U.S. 5th
Circuit Court of Appeals ruled in Carder v. Continental Airlines, Inc.

that the law’s employment protections do not cover hostile work environments. Other
anti-discrimination-based federal laws, such as Title VII of the Civil Rights Act and the
Americans with Disabilities Act, feature this phrase. The protection for “conditions…of
employment” is what is crucial for employees seeking to enforce their rights when facing a
hostile work environment.
As the 5th
Circuit noted in its Carder
decision, the U.S. Supreme Court said in Harris v. Forklift Systems, Inc.
that “When the workplace is permeated with discriminatory intimidation, ridicule, and insult
that is sufficiently severe or pervasive to alter the conditions
of the victim’s employment and create an abusive working environment, Title VII is violated.”
In Carder

, a group of Continental Airlines pilots who also served in the U.S. Armed Forces Reserves
and Air National Guard sued the airline because of their supervisors’ discriminatory, harassing
and degrading comments based on their military duty.
This legislation, which was forwarded to the Senate, would plug an egregious oversight in
USERRA
. The law already prohibits employers from discriminating against service members by
denying them employment, reemployment, retention in employment, promotion and
employment benefits based on their military service. How would the purposes of USERRA
be served when despite such protections employers are still allowed to get away with
harassing the service members they employ? In ruling against the pilots in Carder
, the 5th
Circuit said the Supreme Court’s emphasis on the importance of the specific word “conditions”
to hostile work environment claims “cannot be ignored.” The Senate, too, should not ignore
the omission of this word from USERRA
and pass the VOW Act.
Service members need to remember that just because USERRA
does not specifically provide protections against hostile work environments, they still have
options. They could, for example, sue an employer for violating their USERRA
rights for constructive discharge if a supervisor’s harassment becomes so unbearable that
they are driven to resign. Service members who have been harassed because of their military
duty should immediately contact a military law attorney.
Greg T. Rinckey

, a former military and federal attorney, is managing partner of Tully Rinckey PLLC. He
concentrates his practice on military law
, federal employment and discrimination litigation
and national security clearance mitigation
. He can be reached at grinckey@fedattorney.com
.

First-time Homebuyers Cautious in 2010 Despite
Golden Opportunities
By Graig F. Zappia

Lacking the federal incentives that enticed them into buying homes in force in 2009, first-time
homebuyers last year became scarcer in real estate markets nationwide, according to a
National Association of Realtors study. Even without the federal tax credits that expired in

April 2010, first-time homebuyers, especially those in the Capital Region, can still realize
significant savings by taking full advantage of the buyer’s market with the help of a real estate
lawyer.
First-time homebuyers’ market share last year was 37 percent, down from a record 50 percent
in 2009. While this decline in market share is large, it actually brings first-time homebuyers
more in line with normal buying activity. Long-term trends suggest four in 10 buyers (40
percent) are first-time buyers, according to the NAR study
.
In 2009, the now-expired federal tax credit for first-time homebuyers helped many overcome
their apprehensions about buying a home. The NAR study suggests first-time homebuyers
have not shaken their hesitation about entering the real estate market. Consequently, they
are missing out on a market where home prices remain low and interest rates on 30-year,
fixed rate mortgages have dropped to their lowest levels since the early 1950s.
Despite such opportunities, buying a home remains a daunting prospect to many. It doesn’t
have to be, though. A real estate law attorney could assist first-time homebuyers with the
following:
Proposing
and negotiating purchase agreement terms that homebuyers often don’t think
about, but that can provide them with significant savings;
Advising

homebuyers of the pros and cons of a seller’s proposed terms;

Drafting
terms specific to the homebuyers’ needs and wishes and including them in a
formal offer;
Ensuring
any concerns raised in a seller’s property condition disclosure statement
addressed within the terms of a purchase agreement;

are

Promptly
vetting a purchase agreement signed by both parties to ensure the document
contains no costly surprises, allowing buyers to make an informed decision
to accept or
reject the contract within the attorney approval period;
Conducting
a title search to ensure there are no liens, judgments, bankruptcies, or unpaid
taxes against the property; and
Reviewing

the mortgage documents, bank note and other closing documents.

Buying a home is a complex process for first-time and repeat buyers alike. Anyone interested
in buying a home should contact an experienced real estate
attorney. Tully Rinckey PLLC’s real estate
lawyers can assist homebuyers throughout the Capital Region, including Albany, Troy,
Schenectady and Saratoga Springs.
Graig Zappia
is a partner with Tully Rinckey PLLC who concentrates his practice on real estate law
, estate planning
, business law
and civil litigation
. He can be reached at gzappia@1888Law4Life.com
. To schedule a meeting with one of our real estate attorneys in Albany call 1-888-Law-4-Life.

