
Ask         the         Lawyer:         Modifying         Child         Support         Payments

By         Mathew         B.         Tully

Question:

I’m         divorced         and         own         a         restaurant.         My         business         is         still         reeling         from         a         horrible         winter         and         I’m
having         trouble         meeting         my         child         support         obligations.         At         what         point         does         a         decline         in         business
merit         lower         child         support         payments?

Answer:

Whether         your         business         is         struck         by         an         economic         downturn,         you         lost         your         job,         or         you
experienced         a         pay         cut,         the         deciding         factor         for         a         child         support         modification         boils         down         to         the
parent’s         ability         to         pay.         Under         New         York’s         Domestic         Relations         Law,         courts         will         consider
lowering         a         parent’s         child         support         payments         in         cases         where         there         has         been         a         “substantial
change         in         circumstances.”         However,         paying         parents,         or         “payors,”         could         end         up         shooting
themselves         in         the         foot         if         such         substantial         change         is         the         result         of         their         own         doing         and         not
something         unanticipated         and         unreasonable.

A         parent         must         petition         for         a         downward         modification         in         child         support.         So         long         as         he         or         she         can
present         evidence         showing         an         apparent         and         extreme         hardship         caused         by         a         change         in
circumstances,         then         the         court         should         hold         a         hearing         to         determine         the         proper         amount         of
support         owed.         However,         not         all         business         problems         will         merit         relief         from         child         support
payments.

New         York         courts         have         repeatedly         stressed         that         a         parent’s         child         support         obligations         “are         not
necessarily         determined         by         his         or         her         current         financial         condition.”         Under         New         York’s         Family
Court         Act,         if         a         parent         possesses         a         “sufficient         means”         or         is         “able         to         earn         such         means”         then         he
or         she         must         pay         the         amount         of         child         support         the         court         deems         fair.         Courts         often         base         child
support         obligations         on         the         payor’s         “earning         ability”         rather         than         on         what         he         or         she         actually
earns.

Documentation         will         be         crucial         to         obtaining         an         order         of         downward         modification.         The         court
wants         to         know         what         the         payor’s         income         and         assets         were         when         the         child         support         order         was
recorded         and         what         his         or         her         income         and         assets         were         when         the         petition         for         modification         was
filed.         The         petitioner’s         expenses         will         also         be         of         interest         to         the         court.         Signed         and         dated         tax
returns         will         be         helpful,         as         will         business         records,         receipts,         affidavits         and         sometimes         even
forensic         accounting         reports.

It         is         important         to         remember         that         the         cause         for         a         decrease         in         income         can         sometimes         carry         as
much         weight,         if         not         more,         as         the         loss         itself.         A         court         may         not         find         there         to         be         grounds         for         a
downward         modification         order         if,         for         example,         a         business         owner         voluntarily         eliminated         a         part         of
his         or         her         business         for         the         sake         of         lowering         his         or         her         income.

For         example,         in         the         case         of         Westwater         v.         Donnelly,         a         father         who         left         a         high-paying         job         to         start



a         business         requested         a         downward         modification         in         child         support         because         his         new
self-employment         provided         him         with         substantially         less         income.         However,         the         New         York
Supreme         Court,         Appellate         Division,         Second         Department         rejected         his         request,         saying         a
modification         order         would         essentially         subsidize         the         father’s         financial         decisions.

Convincing         a         court         that         there         has         been         an         unanticipated         and         unreasonable         substantial
change         in         circumstances         can         be         difficult.         Courts         do         not         have         to         rely         on         the         financial
information         provided         by         payors.         A         court         may         even         calculate         how         much         a         payor         could         be
earning,         based         on         his         or         her         education         or         skill         levels.

Parents         interested         in         modifying         their         child         support         obligations         should         consult         with         a         family         and
matrimonial         attorney         who         can         help         them         present         to         the         court         compelling         evidence         of         a
substantial         change         in         circumstances.

Mathew         B.         Tully         is         author         of         The         Saratogian’s         “Ask         the         Lawyer”         column         and         founding         partner
of         the         law         firm         Tully         Rinckey         PLLC.         Email         business-related         questions         to
askthelawyer@1888law4life.com

“You had made this extremely stressful process that much easier for us”

“Mirranda         and         I         wanted         to         express         our         thanks         for         all         of         the         help         you         have         provided         in         the         process         of
selling         our         old         home         and         purchasing         our         new         one.         When         we         purchased         our         last         home         we         took         the
recommendation         of         our         realtor         on         a         lawyer         to         use         and         we         were         less         than         impressed.         I         can         say         that
this         time         around         that         is         not         the         case         and         we         couldn’t         be         happier         with         the         work         and         effort         you         put         in.
You         had         made         this         extremely         stressful         process         that         much         easier         for         us.         Again         thank         you         for         all         of
your         help         and         dealing         with         my         many         of         phone         calls         and         emails,         I         would         be         more         than         happy         to
recommend         you         and         your         firm         to         anyone,”         C.K.         on         Partner         Graig         Zappia,         Esq.         and         Paralegal         Anita
Reagan.
Prior         results         do         not         guarantee         similar         outcomes.

&#8220;He took on this case with vigor and ZERO FEAR of the government!&#8221;

"LITERALLY         THE         BEST         MONEY         I         EVER         SPENT!!!!         The         USAF         charged         my         son         with         Article         92,
Violate         General         Order         and         Article         128,         Simple         Assault.         I         spoke         to         many         attorneys         who         said         to         me,
“Your         son         will         be         convicted         of         the         Simple         Assault         because         putting         lotion         on         someone’s         face         is
considered         an         assault         as         it         is         an         unwanted         touch.”         They         all         wanted         me         to         work         on         a         plea         deal         with
the         government         that         ended         with         my         son         being         discharged,         spending         time         in         the         brig         and         having         a
federal         conviction         for         the         rest         of         his         life.         Knowing         that         this         just         didn’t         warrant         a         federal         conviction,
bad         conduct         discharge         and         time         in         the         brig,         I         was         on         a         search         to         find         an         attorney         who         would         look         at
this         case         for         what         it         was:         a         couple         of         19-21         year-old         immature         young         men         horse         playing.         I         was
looking         for         someone         who         would         say         something         different;         someone         who         would         be         able         to         look         at         the
case         from         more         than         one         view.         When         I         spoke         to         Mr.         Rinckey,         I         thought         I         was         going         to         get         the         same
ole         speech,         but         to         my         surprise,         I         IMMEDIATELY         felt         at         ease         and         I         knew         right         then         that         he         was
going         to         be         my         attorney         (not         sure         if         he         knew         it         at         this         time).         He         took         on         this         case         with         vigor         and
ZERO         FEAR         of         the         government!         He         wanted         them         to         know         that         this         was         NOT         going         to         go         away         with
any         plea         deal!         And         he         went         to         work!         Then,         LITERALLY         2         DAYS         BEFORE         trail         the         government
added         an         additional         charge,         which         was         Article         134,         Unlawful         Entry.         Mr.         Rinckey         stayed         focused,
developed         a         plan,         and         off         to         trail         we         went.         He         was         so         prepared,         calm         and         at         ease.         I         remember         him
saying         to         me,         “I         am         ready         to         try         this         case.”         And         yesterday         –         14         APR         2016         –         my         son         was         found         NOT
GUILTY         on         ALL         CHARGES         AND         SPECIFICATIONS!!!         Yesss!!!         You         know,         it’s         always         hard         to         find
money         for         an         attorney,         but         I         learned         one         thing         with         this         case.         Although         I         thought         we         couldn’t         afford
an         attorney,         the         truth         of         the         matter         was         that         we         couldn’t         afford         NOT         TO         HAVE         an         attorney.         I         only
wish         I         had         found         Mr.         Rinckey         sooner,         but         that’s         okay.         I         have         found         my         ATTORNEY         for         life,"         Y.W.
on         Founding         Partner         on         Greg         Rinckey,         Esq.
Prior         results         do         not         guarantee         similar         outcomes.

&#8220;I was very impressed how he was so sharp and clear about every detail in this case&#8221;

"Before         contacting         Tully         Rinckey,         I         searched         many         law         firms         to         take         my         case,         a         legal         claim         against



a         giant         Federal         agency.Throughout         the         New         York         area         I         presented         my         complaint         to         prospective
attorneys         hoping         someone         would         have         the         ability         and         confidence         to         get         the         job         done.Most         of         the
personal         lawyers         I         spoke         with         could         not         focus         very         well         and         many         times         gave         me         poor         answers         to
my         inquiries.         Finally,         I         contacted         Tully         Rinckey,         a         law         firm         based         in         Albany         NY.         After         my         first
contact         with         Tully         Rinckey         I         was         immediately         impressed         with         the         firm.         Everyone         I         spoke         with         was
polite,         professional,         and         very         helpful.         For         the         initial         consultation         I         had         the         honor         to         speak         with
Founder         Greg         Rinckey.         I         explained         my         situation         and         the         details         of         the         case.         He         provided         excellent
feedback         and         a         sound         strategy         to         be         victorious.         Soon         after         the         consultation         I         received         a         call         from
Allen         A.         Shoikhetbrod.         He         said         that         he         was         an         attorney         employed         by         Tully         Rinckey         and         that         he         was
my         representative         for         this         case.         Attorney         Allen         A.         Shoikhetbrod's         representation         was         the         best         of         the
best!         I         was         very         impressed         how         he         was         so         sharp         and         clear         about         every         detail         in         this         case.         At         the
time         I         hired         Tully         Rinckey         I         was         up         against         a         Summary         Judgement         from         the         agency.         Mr
Shoikhetbrod's         Letter         of         Opposition         was         so         powerfully         written         that         the         agency         was         now         ready         to
negotiate         a         settlement         agreement.         I         strongly         believed         that         I         could         win         from         his         opposition         report.
Ultimately         I         did         win.         The         agency         agreed         to         our         demands         and         I         also         received         a         monetary         award,
something         that         is         rarely         accomplished         when         negotiating         with         this         agency.         This         is         makes         me         feel
like         we         made         history         in         this         case.         No         one         but         Allen         A.Shoikhetbrod         could         achieve         a         result         like         this.
Very         complete!         He         expressed         every         detail,everything         I         wanted         to         say         to         prove         my         case.         He
concisely         made         every         point.         We         won,         a         huge         victory.         Mr.         Shoikhetbrod         has         a         very         special         talent.He
is         a         super         well         trained         professional.         No         other         law         firm         can         compare         with         Tully         Rinckey         and         Mr.
Shoikhetbrod.         Through         Tully         Rinckey         and         Allen         A.         Shoikhetbrod         I         finally         received         real         legal
protection,         protection         of         my         legal         rights!         Thank         you         Mr.Shoikhetbrod.         Thank         you         Tully         Rinckey," 
J.C.         on         Associate         Allen         Shoikhetbrod,         Esq.
 Prior         results         do         not         guarantee         similar         outcomes.

&#8220;I highly recommend Lisa to any fellow Brother in arms.&#8221;

"Throughout         the         entire         process         Lisa         gave         me         advice         to         continue         to         hold         out         for         more,         as         she         stated
my         case         was         a         "homerun"         in         terms.         After         the         first         month         and         the         first         offer         had         come         back,         I         had
only         gone         into         more         debt         and         wanted         to         be         done.         Again,         Lisa         told         me         to         wait         it         out         and         see.         After
taking         her         legal         advice         throughout         the         process         as         well         as         her         personal         advice,         she         was         able         to         win
my         case         and         provide         more         than         double         what         was         originally         offered.         If         I         had         not         held         out         for         one
more         week,         there         would         have         been         a         massive         difference         in         the         settlement.         It         is         with         pleasure         and
experience         that         I         highly         recommend         Lisa         to         any         fellow         Brother         in         arms.         She         not         only         looked         out         for
my         wellbeing         but         she         was         able         to         put         up         with         me         at         my         low         and         maintained         her         positive         attitude
throughout         the         process.         I         had         placed         several         hundred         phone         calls         and         emails         to         Lisa         and         even         on
the         weekend         she         was         responding         within         an         hour,         if         not         minute.         From         everything         between         personal
advice         and         professional         law         advisement,         Lisa         has         a         wealth         of         knowledge."         D.B.         on         Attorney         Lisa
Newkirk.
Prior         results         do         not         guarantee         similar         outcomes.

&#8220;Best In Class Law Firm&#8221;

"I         was         fortunate         to         be         represented         by         Mario         Commetti         for         my         recent         divorce         and         could         not         be         more
pleased         with         the         outcome.         Everyone         at         the         firm         handled         my         case         with         white         gloves         and         made         a
stressful         life         experience         manageable         and         less         overwhelming.         By         far         best         in         class         law         firm         and
certainly         my         law         firm         for         life!         I         have         recently         joined         the         firm         as         a         Business         Operations         Manager         to
help         more         clients         encounter         the         level         of         service         and         expertise         that         I         was         given!"         -         J.P.         on         Partner
Mario         Commetti.
Prior         results         do         not         guarantee         similar         outcomes

&#8220;Honestly, you made this experience painless&#8221;

"Thank         you         it         was         a         pleasure         doing         business         with         you.         Honestly,         you         made         this         experience
painless.         Much         appreciated         happy         customer." J.         A.         on         Partner         Barbara         King,         Esq.
 Prior         results         do         not         guarantee         similar         outcomes.

&#8220;All in all, it was a positive experience.&#8221;

"My         case         was         handled         expeditiously         and         all         my         questions         where         answered         in         a         timely         manner.         All



in         all,         it         was         a         positive         experience." S.V.         on         Partner         Michael         Macomber,         Esq.
 Prior         results         do         not         guarantee         similar         outcomes.

“Can’t Thank You Enough” – J.E.

"I         can't         thank         you         folks         enough,         I         feel         so         vindicated!         Let         me         tell         you         a         funny         story.         I         received         a         letter
from         the         court         on         Thursday         saying         that         my         appeal         had         been         dismissed.         In         my         translation         of
legalese,         I         thought         the         letter         said         that         the         Gov't         had         settled         earlier         with         me         for         104         hours         and         that         I
was         entitled         to         nothing         more.         That         wasn't         the         way         I         remembered         it         but         you         all         had         the         facts,         all         I
had         was         memory.         I         was         going         to         write         and         thank         you         for         your         hard         work         on         my         behalf,         and         move
on.         The         next         day         I         went         out         to         the         mailbox         and         found         a         check         from         DFAS         for          $2,034!         I         am         sure         you
could         have         heard         me         cheer.         When         I         submitted         my         case         a         few         years         back,         the         Gov't         only         sent         me         3
years         of         finance         records         -         and         half         of         those         belonged         to         someone         else.         I         was         told         that         no         other         pay
records         were         available         because         of         the         infamous         St.         Louis         records         warehouse         fire.         Everything         gets
blamed         on         the         warehouse         fire.         Thanks         again,         keep         fighting         for         those         of         us         who         don't         have         a
chance.         You         guys         are         heroes."         -         J.E.

 Prior         results         do         not         guarantee         similar         outcomes

“Pleased With My Results” – R.A.

"I         would         like         to         express         my         appreciation         for         the         great         job         your         firm         has         done         to         get         my         refund         from
the         Air         Force         for         in         correct         charges         of         military         leave         while         I         was         working         as         an         Air         Reserve
technician.         I         had         been         retired         for         about         fifteen         years         and         had         very         little         paperwork         to         support         my
claim.         However         your         firm         worked         diligently         to         find         all         the         necessary         documents         and         negotiate         a
settlement.         Everyone         I         dealt         with         at         your         firm         were         extremely         knowledgeable,         and         professional.         I
was         pleased         with         my         results         and         have         recommended         your         firm         to         several         other         former         Air         Reserve
technicians         who         fell         under         the         same         situation."         -         R.A.

 Prior         results         do         not         guarantee         similar         outcomes

“Cannot Thank You Enough” – R.S. and C.S.

"I         cannot         thank         you         enough         for         all         that         you         did         for         us."         -         R.S.         and         C.S.

&#8220;Great Service&#8221; &#8211; E.S.

I         want         to         thank         you         all         for         the         great         service         rendered         [to]         myself         and         family.         -         E.S.         on         Client
Relations         Attorney         Derrick         Hogan

“High Regard” – R.E.M.

“Your         firm         held         my         best         interests         with         high         regard...         I         thank         you         for         your         efforts.”         -         R.E.M.

&#8220;Prompt and Efficient&#8221; – K.B.

"Prompt         and         efficient         in         processing         claim,         all         correspondence         handled         in         prompt         and         efficient
manner."         –         K.B.



&#8220;Impressed&#8221; – W.W.

"As         a         retired         heavy         user         of         attorneys,         I'm         impressed         with         your         concerns         and         your         efforts         to         stay         in
touch         with         your         clients.         Its         damned         good         management         aligned         with         top         notch         expertise."         –         W.W.

“Excellent Service” – J.R.

"Excellent         service,         very         professional,         and         understanding         and         considerate         of         clients         needs.         Attorney
was         very         approachable         and         there         was         a         very         good         comfort         level."         –         J.R.

“Full Service” – K.M.

“I         like         the         fact         the         office         is         close         enough         to         where         I         work         and         live         and         that         it         is         a         full         service         practice,
not         just         estate         planning.”         –         K.M.

“Professional and Informative” – J.H.

“Professional         and         informative...         I         was         pleased         with         the         handling         of         the         case.          I         was         treated         as         a
person,         and         kept         abreast         of         all         aspects         of         the         case.         Thank         you         all.”         –         J.H.

“Thanks So Much” – J.D.

“Without         your         firm,         I         would         not         have         known         of         my         claim.         Thanks         so         much!”         –         J.D.

“Gets Results” – F.P.

“Most         certainly         –         The         firm         gets         results!”         –         F.P.

“Outstanding” – M.P.

“Results         are         outstanding.”         –         M.P.

“Quite Satisfied” – R.W.

“I         am         quite         satisfied         with         the         services         your         office         has         provided.”         –         R.W.



“Exceptional Legal Services” – A.S.

“Your         firm,         Tully         Rinckey,         has         provided         and         continues         to         provide         me         with         prompt,         keen,         exceptional
legal         services.         After         the         initial         consult,         I         felt         relieved         that         I         had         the         representation         from         Tully
Rinckey...         I         have         found         a         new         found         hope         with         Tully         Rinckey...”         –         A.S.

“Absolute Best” – R.H.

“My         attorney         was         the         absolute         best         I         could         ever         have         hoped         for.          A         pure         professional         in         every
sense         of         the         word.         She         was         very         mindful         of         my         financial         expenditure         and         still         was         able         to         represent
me         very         well         in         my         court         case.”–         R.H.

“Outstanding Service” – A.R.

“Outstanding         service,         true         professional.”         –         A.R.

“Top Notch” – V.W.

“My         attorney         was         top         notch.         Very         pleasant         and         helpful.”         –         V.W.

“Very Thankful” – C.P.

“Very         thankful         for         the         help         and         guidance         I         received         from         your         law         firm.         Because         of         your         law         firm         I
was         able         to         return         to         work         with         all         my         back         benefits.”         –         C.P.

“Ideal Choice” – D.H.

“My         attorney         knew         exactly         the         approach         to         take         and         was         the         ideal         choice.          She         was         extremely
responsive.          She         was         clear,         balanced,         and         open         to         our         views         and         feelings.          She         made         it         clear         she
was         there         for         us         and         ready         to         answer         questions.”         –         D.H.

“Very Satisfield” – D.D.

“I         was         very         satisfied         with         the         services         provided         which         were         completed         in         a         very         timely         and
professional         manner.”         –         D.D.



“Excellent” – B.M.

“Your         firm         provides         excellent         &         free         service         to         federal         workers         and         NG/USAR         members.”         –         B.M.


