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High deployment tempo threatens
rehining u’nder job-protection law

By Karen Jowers
kjowers@militarytimes.com
There are signs that employers
are having increasing difficul-
ty complying with the law
related to rehiring Na-
tional Guard and Re-
serve members re-
turning from mili-

“The op
tempo of the
Guard
and Re-
% gerve

is having a dramatic effect on em-
ployers’ willingness to comply”
with the Uniformed Services Em-
ployment and Reemployment
Rights Act, said Mathew Tully, an
attorney who specializes in mili-
tary law and writes a legal col-
umn for Army Times,

Some employers say it's worth it
for them to reach a monetary set-
tlement rather than rehire the
service member, Tully said.

“We've seen a dramatic increase
in complaints compared to 2006,
he said. “Irrespestive of what the
law says, employers tend to got ag-
gravated with multiple call-ups.”

Guard and reserve members are

not just being deployed to Irag

and Afghanistan, but are being

% pulled away for training and

other duty.
The number of cases of
USERRA complaints
handled by volun-
% teer ombudsmen
for the Defense
Depart-
ment’s Na-
tional

———Com

Committes for Employer Support
of the Guard and Reserve (ESGR)
increased by about 12 percent in
2008, compared to 2007, following
a steady decline over the previous
folr years.

But the number of “requests for
information” to ESGR has more
than doubled in the past two years,
from 4,613 in 2006 to 10,742 in
2007, It stayed near that level in
2008, with 10,426 requests.

“It’s hard to say why the num-
bers are going up,” said ESGR
spokeswoman Air Force Lt. Col.

. Michelle Barrett. She noted that

ESGR has been proactive in get-
ting the word out to troops and em-
pleyers about rights under USER-
RA, and there has been some spec-
ulation that the sour economy may
play a role in the higher number of
information requests, as well.
Service members who want free
help can go to the ESGR, which
tries to broker an informal solu-
tion botween service members
and employers before informing
service members that they can file
a case with the Department of
Labor or hire a private attorney.
But regardless of how many
cases come to the ESGR or other
federal agencies, that’s the “tip of
the tip of the tip of the iceberg,”

W, said Sam Wright, a retired Navy

captain and attorney who is an
Q. cxpert on USERRA who
%% works for Tully’s law firm.
Comiplete information
on the total number
. of USERRA cases
W ‘Gust does not
. exist,” he said:
known
- number
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The number of USERRA casas handled b
ombudsman for the Defense Departmsnt’s:;
National Commitiee for Employsr Support >
of the Guard and Reserve rose by 12
percent in 2008, after a steady decline
since 2004. Meanwhile, the number ¢f
information requests shot up during the
same period:
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of service members decide o hire
their owvn attorneys for help in re-
solving the issue with the employ-
er, or to sue the employer, he said.
“We're seeing more employers
who are fighting back,” he said.
“They'’re getting legal help to try to
find ways around this. Another hid-
den factor is people who never com-
plain. They. may think they have
rights, but don't know what to do.”
The number of claims filed with
the Labor Department has been
fairly consistent in recent years,
said Labor spokesman Otto Heck.
Preliminary data for fiscal 2008
shows the department received
1,417 new claims in fiscal 2008,
compared to 1,365 in 2007, 1,434
in 2006 and 1,252 in 2005, :
The Office of Special Counsel,
which handles USERRA cases in-
volving - federal .employers, re-

. ceived 15 referrals in 2008 from

the Labor Department. That’s up
from four in 2007, hut the office
has already seen an increase in
referrals this fiscal year — with
14 since Qct. 1.

"If that continues, it will lead to a
record number of referrals, said
Patrick Boulay, acting. chief of
0SCs USERRA unit. A new
law that puts time limits on
%y,  the Labor Department for
Ry, resolving or referring
%, ~ cases mgy be largely
%, respongsible for that,

b, 1o said. O



