VA Accountability and Whistleblower Protection Act
Tackles the Issue of Firing Insufficient Workers
Without Pitfalls

Congress has taken up the mantle of holding Department of Veterans Affairs’ employees
accountable again.The Senate and the House of Representatives have passed the VA
Accountability and Whistleblower Protection Act of 2017, which focuses on placing a higher
standard of accountability upon executives, rather than rank-and-file workers. President
Donald Trump has already indicated that he will sign the bill.The VA Accountability and
Whistleblower Protection Act (S. 1094) was a response to the Federal Circuit’s declaration as
unconstitutional a provision in the Veterans Access, Choice and Accountability Act in an
appeal of the case of former Phoenix VA Health Care System Director Sharon Helman. The
Court held that the prior bill didn’t allow for review of VA disciplinary proceedings by the full
Presidentially Appointed, Senate Confirmed Merit Systems Protection Board (MSPB), and
that this violated the Constitution.Grievance Procedures
The VA Accountability and Whistleblower Protection Act also does not allow for full MSPB
review of SES disciplinary decisions by the Secretary of the VA. If a senior executive wants to
challenge a disciplinary action or removal from service, he or she can grieve the Secretary’s
decision using a yet-to-be-determined internal VA procedure – to be developed by the
Secretary and a new Assistant Secretary, who will be a presidential appointee.The grievance
procedure will be swift as it will be limited to a decision within 21 days from when the
grievance is filed. If the executive is still not satisfied following the grievance procedure, senior
executives can seek judicial review of the appeal decision. Here, the law is vague as it does
not say in which Court such a review may be sought – a problem that may have to be litigated
in the future.Though it is risky on a constitutional level to eliminate the MSPB from the review
process, the creation of an internal grievance procedure does grant executives the right to
appeal a decision before taking the matter to a court. Without that step, the VA Accountability
and Whistleblower Protection Act could easily fall into the same trap that ultimately doomed
the Veterans Access, Choice and Accountability Act. Judicial review, however, may save it
from the same fate.Rank-and-file VA employees who are disciplined, demoted or removed
from service can appeal their decisions to the MSPB, but must do so within 10 business days
following the effective date of the action. Any review of a rank-and-file employee’s case by a
MSPB administrative judge must be concluded within 180 days from the date when the
appeal was filed. All other traditional rules for appealing a decision apply, including the ability
to appeal to the full MSPB if it is first denied by an administrative judge, and the ability to
appeal a judge’s decision to the full MSPB or Federal Circuit Court of Appeals as desired is
left intact.A Lower Standard of Proof
There is another aspect in the VA Accountability and Whistleblower Act which all employees
need to consider. Instead of needing to meet “a prenderance of evidence” standard to
discipline, demote or remove an employee, the Secretary of the VA now would only need

“substantial evidence” to take action. This is a lower standard of proof that is now only used in
performance based actions under chapter 43 of title V. This lowered standard of proof may
lead to more employees facing disciplinary actions, as it makes proving the infractions far
more readily attainable.Once the VA Accountability and Whistleblower Act becomes law, VA
employees, especially executives, should strongly consider retaining legal counsel the
moment they receive notification of possible investigation and/or disciplinary actions. Between
the proposed streamlined procedures, reduced timetables and the reduced proof needed to
take action, it will become more difficult for employees to retain their jobs unless they have
someone who can guide them through the process with efficiency and knowledge.Two things
are clear: Congress wants to make it easier for the Secretary of the VA to discipline or remove
employees for cause, and it wants to ensure that there can be no further constitutional
challenges to the process. It remains to be seen whether the bill succeeds in holding VA
workers more accountable, especially senior executives.Mathew B. Tully is a founding partner
of Tully Rinckey PLLC. He concentrates his practice on representing federal government
employees and military personnel and can be reached at mtully@fedattorney.com
. To schedule a meeting with one of the firm’s federal employment law attorneys call
202-787-1900. The information in this column is not intended as legal advice.

Follow the Rules Act Broadens Whistleblower
Protections

With the addition of three words to an existing law, the recently-signed Follow the Rules Act
(FTRA) (H.R. 657) provides federal employees protection from adverse actions if they don’t
agree with what they’re being asked to do for their agencies if the disagreement is about
violation of a rule or regulation.Originally, Title 5 of U.S. Code 2032 (prohibited personnel
practices) stipulated only that federal employees were protected from adverse actions from
their superiors when they refused “to obey an order that would require the individual to violate
a law.” That left room, though, for a superior to punish an employee who refused to obey an
order that would have required the employee to violate a rule or a regulation.The Follow the
Rules Act closes up that loophole by adding “rule or regulation” to the end of that provision of
Title 5. Now, a federal employee can refuse to obey an order that would require violating a
law, rule or regulation and be protected from reprisal from his or her superior under the
Act.This opens up a new line of defense for federal employees who find themselves at the
receiving end of an adverse action because they refused to follow their superiors’ improper
orders.Traditionally, the difference between disobedience on account of unlawfulness and
insubordination had been a case of the employee’s word against the boss’ word. Unless a
federal law was being violated, a superior could expect an employee to follow the order and
grieve about it later, or the supervisor could punish the employee as an act of insubordination
when the employee didn’t follow the order. The employee could try appealing to a review
board such as the Merit Systems Protection Board (MSPB) if the adverse action caused a
suspension greater than 14 days, but without clear evidence that the order disobeyed would
have caused the employee to violate a law, the employee didn’t have much of a legal leg to
stand on.The FTRA gives employees more legal leverage to disobey orders they feel are
unlawful. If it can be proven that a boss’ order violates any statute, federal rule or federal
regulation, then employees are granted whistleblower protection, and when their bosses
retaliate by taking some action against them, the employee can seek assistance from the
Office of Special Counsel (OSC) for reprisal.This doesn’t mean employees are free to disobey
every order given by their bosses and are free from all punishment. As long as the request is

reasonable, employees must perform their duties. Only when orders are in direct conflict with
the law, a rule or a regulation can an employee refuse to obey his or her boss. This does not
require that the employee be asked to commit a criminal offense – only that they are being
asked to violate an existing federal law, rule or regulation.The FTRA also doesn’t mean
employees can expect their bosses to act in a supportive way if they disobey their orders.
Some bosses will still take adverse actions against employees for their disobedience,
regardless of what the law says about retaliation. All the statute means is employees can
claim they were refusing to follow a non-legal order as now more broadly defined when they
refused to follow the order, which allows for a complaint for reprisal to go forward to OSC.
This should carry weight at a review by OSC or the MSPB, if it were to go that far.The FTRA
may not eliminate retaliation from the federal workplace for employees who disobey their
bosses’ orders, but it does expand the scope of who is protected under whistleblower
statutes. If you are a federal employee who feels that you’ve been unjustly punished for
following the law by refusing to follow an improper order, be sure to speak with a labor and
employment attorney to gain the most leverage you can before fighting any adverse action or
other act of retaliation.Mathew B. Tully is a founding partner of Tully Rinckey PLLC. He
concentrates his practice on representing federal government employees and military
personnel and can be reached at mtully@fedattorney.com
. To schedule a meeting with one of the firm’s federal employment law attorneys call
202-787-1900. The information in this column is not intended as legal advice.

The Intersection of Social Media and the Security
Clearance Process
If you will be applying for a security clearance, it is advisable that you are cautious of what
you post publicly on social media sites, such as Twitter, Facebook, and Instagram. Security
Executive Agent Directive 5 allows investigators to analyze information posted publicly on
social media sites as part of security clearance background checks.
Directive 5 allows investigators to collect and use publicly available social media information
to aid them in deciding whether to issue an initial security clearance or grant continued
eligibility for security clearance. Directive 5 does not allow investigators to request or require
applicants torelinquish passwords to private social media accounts or access an applicant’s
private accounts through a third party that has access to them.The decision whether to grant,
deny or revoke a security clearance is determined by the “whole person concept.” This means
that investigators will make a decision about an applicant’s conduct, behavior and
trustworthiness based on various factors after considering numerous sources of
information.Although not the only determining factor, public social media accounts can reveal
if an applicant lied when answering the questions on the SF86. If an investigator comes
across information on an applicant’s public social media account that is “discrepant or
potentially disqualifying” relating to one of the adjudicative guidelines, Directive 5 requires
agencies to make “reasonably exhaustive efforts” to fully investigate that issue.For example, if
an applicant answers ‘none’ when asked about marijuana use on the SF86 but that
applicant’s public social media accounts have pictures of that applicant smoking, investigators
will be probed to look into that issue further and a security clearance may be denied or
revoked because of that discrepancy. In Defense Office of Hearings and Appeals (DOHA)
Case No. 14-02975 an Applicant admitted in a sworn response to DOHA interrogatories in
2014 that he used marijuana on a daily basis in college and thereafter twice per month, while
holding a security clearance, but when asked about his marijuana use on his 2003 SF86
application he stated that he only used marijuana ‘occasionally.’ The Judge denied this

Applicant’s continued eligibility for security clearance arguing that this intentional concealment
of his marijuana use on his SF86 called into question his reliability, trustworthiness and
judgment.Similarly, contradictory evidence found on public social media accounts can raise a
red flag for investigators. For example, a red flag would be raised if an applicant denies drug
use on their SF86 but investigators simultaneously find pictures of that applicant smoking
marijuana on their public social media accounts.Mathew B. Tully is a founding partner of Tully
Rinckey PLLC. He concentrates his practice on representing military personnel and federal
government employees and can be reached at
mtully@fedattorney.com

. To schedule a meeting with one of the firm’s federal employment law attorneys call
202-787-1900
. The information in this column is not intended as legal advice
.

Financial Considerations in the Security Clearance
Process
Based on currently published security clearance decisions, security clearances are denied or
revoked most readily under Guideline F, which relates to financial considerations.
Financial issues usually arise when an applicant fails to live within one’s financial means,
demonstrates an “inability or unwillingness” to satisfy debts, or fails to satisfy delinquent debts
in a responsible and timely manner.Financial concerns have the potential to be mitigated if the
cause of the financial hardship was outside the applicant’s control, the person obtains
counseling for the problem, the individual has made a good-faith effort to resolve delinquent
debts, and/or the debt occurred so long ago or under such circumstances that it is “unlikely to
recur.”For example, in Defense Office of Hearings and Appels (DOHA) Case No. 15-01354
(2016) a Department of Defense (DOD) contractor was able to mitigate the financial concerns
outlined in the Statement of Reasons (SOR) by demonstrating that he made a good-faith
effort to resolve his debts by seeking counseling, that is financial situation was stable, and
that his most major debt arose over eight years ago when he was only 18 years-old.The
decision whether to grant, deny or revoke a security clearance is determined by the
“whole-person concept.” This means that investigators will make a decision about an
applicant’s conduct, behavior and trustworthiness based on various factors after considering
numerous sources of information.It is important for an individual to take affirmative action and
devise a plan to resolve delinquent debts in order to mitigate a financial concern under
Guideline F. If an individual does not take this affirmative action, other mitigating factors will
likely hold little to no weight in the overall security clearance analysis.For example, in The
Appeal Board Decision Case No. 14-06131 (2016), an Applicant, who engaged in credit
counseling, was nonetheless denied a security clearance because there was “little evidence”
that the Applicant could “maintain a budget or resolve his debts.” In making its decision, the
Court noted that the Applicant’s communication with his creditors was “few and far between,”
and he had not set up a payment plan to eliminate his debts even though he had sufficient
funds to do so.

When is an Indefinite Suspension Appropriate?
In the federal sector, indefinite suspensions are generally only used in three situations. First,
when the agency reasonably believes an employee committed a crime that could be punished
by imprisonment. Second, when the agency has genuine concerns that an employee’s
medical condition makes that employee’s continued presence in the workplace either
dangerous or inappropriate. Third, when an employee’s access to classified information has
been suspended and such access is necessary for the employee to perform job duties.
Therefore, an indefinite suspension is inappropriate when the employee’s case does not fall
under one of the three aforementioned categories. For example, in Gonzales v. Department
of Homeland Security (2010), the employee was issued an indefinite suspension pending the
agency’s investigation into claims regarding the employee’s off-duty conduct. The Merit
Systems Protection Board (MSPB) reversed the indefinite suspension; however, because the
agency did not profess to have “reasonable cause to believe” that Gonzalez had “committed a
crime for which a sentence of imprisonment could be imposed.”Similarly, an agency cannot
indefinitely suspend an employee based on the second aforementioned category “pending
inquiry, for psychological or other medical reasons if the agency” does not have a “sufficient
objective basis for doing so.” For example, in Moe v. Department of Navy (2013), the
Department of Navy indefinitely suspended an employee, a Rigger Apprentice at a Navy
Shipyard, who was found to be unfit for duty by a Naval Health Clinic doctor after he suffered
an episode where he was crying and talking to himself.The MSPB reversed the employee’s
indefinite suspension, however, ruling that the agency lacked an “objective basis” for the
action because the employee had been given an unrestricted medical release to return to
work froman emergency room doctor and his personal psychiatrist, and no further
psychological or medical issues regarding the employee were reported by his supervisor or by
anyone else.In order for an employee to be indefinitely suspended based on revocation of a
security clearance, that employee’s access to classified information must be necessary for
that employee to perform his or her job duties.For example, in Hall v. Department of Defense
(2012), an employee was indefinitely suspended from her position as a financial accounting
assistant with the Defense of Finance and Accounting Service after the agency ruled she was
unfit to have access to sensitive information. The MSPB reversed her suspension, however,
because Hall’s job only required access to sensitive information and not classified information.
As such, her case did not fall under any of the aforementioned categories above.

