Whistleblower Reprisal Appeals All Time High:
Walking the Federal Employment Line
Walking the line between discipline and
whistleblower reprisal
With whistleblower disclosures still pouring in at the
Office of Special Counsel — reaching an all-time high
of 1,553 in fiscal year 2014 — federal management
officials are likely finding themselves more often
having to walk the fine line between justifiable
personnel actions and unlawful reprisal. One misstep
here can have grave consequences for managers'
careers, though there are indications many are
successfully walking that line.According to a Tully
Rinckey PLLC analysis of the latest annual
performance report from the Merit Systems
Protection Board, MSPB administrative judges who
decided whistleblower reprisal appeals on the merits
are increasingly finding agency officials would have
taken the same actions had the appellants made no
disclosures. In fiscal year 2014, out of the 99
otherwise appealable action appeals with
whistleblower reprisal claims and individual right of
action appeals decided on their merits, MSPB judges
found that the agency would have taken the same
action in 30.3 percent of those cases. That rate was
26.9 percent in fiscal year 2013.With so many
whistleblower reprisal initial appeals decided on the
merits coming down the soundness of the decision to
take a disciplinary or other action, proposing and
deciding officials need to keep the following points in
mind when taking personnel actions against
employees who have blown the whistle on alleged
fraud, waste and abuse or other wrongdoing.If an
employee can prove he or she made a protected
disclosure and that disclosure "was a contributing
factor to the adverse personnel action taken," the
agency must then show it would have taken the same
action regardless of the whistleblowing activity
covered by the Whistleblower Protection Act, the U.S.
Court of Appeals for the Federal Circuit noted in

Suggs v. Department of Veteran Affairs (2011).In
determining whether the agency would have taken
the same action, the MSPB will weigh the supporting
evidence for the adverse or other personnel action;
"the existence and strength of the agency's
motivation to retaliate"; and any evidence of
non-whistleblowers being subjected to similar
punishments, the court in Suggs further noted.An
agency official could be found having a strong
motivation to retaliate if he or she "strongly disliked
him, and likely wanted to see his employment with the
agency terminated," the Board noted in Collica v.
Department of the Army (2015).An agency official
could be found having a weak motivation to retaliate if
his or her "conduct was not implicated in the
appellant's disclosures and no corrective action was
taken against [him or] her," the Board noted in Chavez
v. Department of Veterans Affairs(2013).An agency
official's motivation to retaliate "would be slight" if
the claims against him or her were baseless, an MSPB
judge noted in Ridenhour v. Department of Energy
(2004).If a deciding official has a weak motivation to
retaliate, but a proposing official has strong
motivation to retaliate, it is still possible for an agency
to prove it would have taken the same action anyway,
as was the case in Collica.However, under the
so-called "cat's paw theory," an "appellant can
demonstrate that a prohibited animus toward a
whistleblower was a contributing factor in a
personnel action by showing by preponderant
evidence that an individual with knowledge of the
appellant's protected disclosure influenced the
deciding official accused of taking the personnel
action," the MSPB said inTovias v. Department of
Transportation(2014).While disclosures of
wrongdoing made to the actual wrongdoer used to be
excluded from the protection of the Whistleblower
Protection Act, such disclosures are now covered by
the Whistleblower Protection Enhancement Act of
2012.Managers who find themselves in the position of
having to take an adverse action against an employee
who has blown the whistle should consult with their
counsel to ensure the decision to take the action can
withstand a claim of whistleblower retaliation.Cheri
Cannon is a partner at Tully Rinckey PLLC and the
former chief counsel to the chairman of the Merit
Systems Protection Board. She concentrates her
practice in federal sector employment and labor law
and can be reached at info@fedattorney.com.

Cheri Cannon Discusses VA Officials Suspension
on Federal News Radio
Cheri Cannon, Partner, Tully Rinckey PLLC
Two senior Veterans Affairs officials in the Philadelphia office are suspended. The move
comes after an audit found they charged subordinates money to attend a work-related party
featuring psychic readings. Both are on the VA payroll while an internal review determines
any disciplinary action. Cheri Cannon is a partner at the law firm Tully Rinckey. In this week's
Legal Loop, she joined Tom Temin on the Federal Drive with more on this case.

“Ask the Lawyer”
By, Neil A.G. McPhie, Esq.
Q. What happens if you return from active duty to find that the federal civil service job you left
to serve in the military was abolished while you were deployed?
A.
When that “old job” is not there when the veteran returns and applies for reemployment,
employers are required by the Uniformed Services Employment and Reemployment Rights
Act to hire him or her to a position of “like status.”In Heidel v. U.S. Postal Service
(1996), the Merit Systems Protection Board noted that Congress did not define “like status” in
USERRA. Case law, the Board said, indicated the phrase can be determined through the
consideration of “pertinent factors,” such as “opportunities for advancement, general working
conditions, job location, shift assignment, rank and responsibility, ect.” To this the Board
added that a position is not of “like status “if the duties and responsibilities of the new position
are not comparable to those of the former position.”For example, Heidel
involved a G-4 mail handler who left his job at the Postal Service to serve on active duty. He
returned with a service-connected disability, and the Postal Service reemployed him to a PS-2
custodial position. The MSPB found this personnel action violated USERRA and ordered the
agency to assign the veteran to a position of “like status.” The agency then assigned the
veteran to a position requiring him to handle and repair damaged mail. This position had the
same title and grade as the position the veteran had prior to going on active duty, but it was
more socially isolating and had fewer responsibilities. The employee again appealed to the
Board, which found the position and the original one had different duties and responsibilities
and therefore were not of “like status.”If an agency eliminates a position while an employee is
on active duty and replaces it with a higher-ranking position, this newly created position may
not be considered of like status. For example, Leite v. Dep’t of the Army
(2008) involved a GS-13 resource management chief whose position was eliminated and
replaced with a GS-14 financial manager position while she was on active duty. Upon her
return, the agency reemployed her to a comparable GS-13 position, but she believed that
USERRA entitled her to the GS-14 position. Noting that promotion to this GS-14 position was
not a privilege of seniority and that there was no way of knowing whether the veteran would
have been assigned the duties of this new position had she never left for active duty, the
Board found the agency satisfied USERRA by assigning her to the comparable GS-13

position.Veterans experiencing difficulty returning to their federal sector jobs should
immediately contact a federal employment law attorney.

Sexual Behavior and Your Security Clearance
By Nicole SmithYou probably expect that issues involving your credit, foreign influence or
drug use will have a negative impact on your ability to be granted a security clearance. One
issue that is not specifically referenced in the SF86 Questionnaire is your sexual conduct.
However, there are a couple of questions on the questionnaire that can elicit potential issues
surrounding your sexual conduct.For example, there are several questions in the criminal
conduct section of the questionnaire that can possibly elicit past sexual conduct issues. One
such question is whether you have ever been charged with or convicted of any felony
offenses. Another question requires you to list any offenses you have been charged with or
convicted of in the last seven years. If you have been charged with or convicted of offenses of
a sexual nature that fall within the requirements of these questions (e.g., sexual assault, child
pornography, engaging in sexual acts in a public place, or indecent exposure), that
information must be disclosed.Additionally, the questionnaire has several questions in a
section titled “Misuse of Information Technology,” which could possibly elicit disclosure of
downloading child pornography or downloading pornography at work. Finally, the
questionnaire requires you to list any prior divorces. If it’s disclosed during the course of an
interview with an investigator that the divorce is due to infidelity by you, this can impact your
ability to be favorably adjudicated.For those of you applying for jobs that will require a
polygraph exam, less obvious sexual behavior concerns may be elicited during this exam,
depending on the nature of the questions. Several examples include the use of dating Web
sites to specifically engage in frequent sexual activity, the use of webcams to engage in
sexual acts, or uploading sexually explicit material on the Internet. Although none of this is
criminal in nature, it can be viewed as engaging in a pattern of compulsive or high-risk sexual
behavior that a person is unable to stop or may be symptomatic of a personality disorder.The
concerns about certain sexual behaviors
There are several concerns that adjudicators have when you have engaged in questionable
sexual behavior. First, they are concerned that you may be susceptible to blackmail or
coercion if the sexual behavior is not widely known; meaning that you can be blackmailed into
disclosing classified information if under the threat of exposure. Another concern is that if you
have engaged in questionable sexual behavior that reflects a lack of judgment or discretion,
you may lack these qualities in other aspects of your life, to include safeguarding classified
information. Finally, if you have engaged in compulsive, self-destructive, or high-risk sexual
behavior, adjudicators may be concerned that you are unable to stop or that your acts may be
symptomatic of a personality disorder.How to mitigate
The good news is that any questions or issues surrounding your sexual behavior can
potentially be mitigated in a number of ways. First, an adjudicator will look at how old you
were when you engaged in the sexual behavior. If you engaged in sexual misconduct as an
adolescent rather than adult, this consideration will help to mitigate the issue. An adjudicator
will also look at how long ago you engaged in the sexual behavior not only to determine the
likelihood of continued conduct, but to also determine whether the behavior serves as a basis
for coercion, exploitation, or duress. The adjudicator will evaluate the frequency that you
engaged in the questionable sexual behavior. Conduct that occurred a couple of times rather
than multiple times will certainly be viewed more favorably. With respect to engaging in sexual
behavior that may, on the surface, seem questionable, the adjudicators will look at whether

the sexual behavior was strictly private, consensual, and discreet.Contact a security
clearance representation attorney if you are concerned that your sexual behavior may affect
your ability to secure a secure clearance, or it has prompted a denial or revocation notice.

How to Handle a Co-Parent Who Spoils Your Child
By H. Eugene Oliver, III
As a parent in a co-parenting situation, one of the most frustrating things that can happen is
when the other parent tries to spoil your child in an attempt to sway the child in wanting to live
with him or her. This predicament can particularly happen when one parent only has the child
every other weekend and spends his or her time with the child only doing “fun” activities. This
arrangement leaves you as the “bad cop” who makes the child do homework, chores, or other
activities that are not seen as “fun”. So what can you do to prevent this attempt from being
successful?
First, it is important to realize that in a lot of custody cases the child is not going to testify
about his or her preferences. While one of the best-interests test factors looked at in every
custody cases in Virginia is “the reasonable preference of the child,” it is important to realize
that this factor carries the caveat of the court having to find that the child is of a “reasonable
intelligence, understanding, age and experience to express such a preference.” What this
means is that the court has to find that the child has the emotional maturity and
developmental ability to comprehend and express such a preference and understand the
consequences of that preference. The courts are very careful about having children testify in
custody cases and parents should be too. While there is no age restriction on who can testify,
normally only teenage children will possess the necessary maturity and development to
express such a preference. Requesting a small child to get involved in a complex custody
matter where he or she will have to testify against one parent or the other can backfire.
Outside of court, there are a few other things you can do to ensure that the child has a more
balanced view of each parent. While this may seem difficult without spoiling the child yourself,
it can be done. You will want to positively reinforce the child for completing homework,
chores, or other tasks to ensure that he or she properly values finishing his or her work.
Another avenue, particularly after the child is in school, is to allocate some of his or her work
to be done on the weekend. I am not suggesting that you dump all of the child’s school work
on the other parent’s weekend, but the co-parent should take the responsibility for any work
that needs to be completed during his or her time with the child. Not sending work and forcing
your child to complete it all on Sunday night is not a recipe for success. If the other parent
refuses to ensure that the work is done, that is something that should be brought to the
court’s attention. Likewise, ensuring that things such as regular bed times and consistent
discipline are being followed can alleviate some concerns over one household becoming the
“fun one.”
If the child is receiving inconsistent messages from their parents, it can damage his or her
development and teach him or her that he or she can play one parent off of the other. Most
importantly, remember that it is never appropriate to embroil your child in any dispute you
have with the other parent or try to communicate to your co-parent through them. The child
should know as little as possible about any details relating to their custody case or the
difficulties you may have with the co-parent.

Service Members’ Rules of Engagement for
Valentine’s Day
By Lisa M. Windsor

It’s said that love blossoms even in times of war. For the past decade, service members have
had to celebrate Valentine’s Day while wars waged in Iraq and Afghanistan. Now with U.S.
forces having been withdrawn from Iraq and thousands of troops being pulled out of
Afghanistan, many will be able to nurture love this Valentine’s Day in more peaceful
environments.
However, service members can get much worse than a broken heart if they engage in
romantic relationships with other military personnel. Here are some tips for service members
struck by Cupid’s arrow and head over heels for someone else in uniform.
Tully Rinckey’s Valentine’s Day Tips

Activity

UCMJ Article

Offense

Love Tip

Dating a superior or subordinate service member

92

Failure to obey a lawful order or regulation

Make sure you know your branch’s stance on dating others in the service, particularly its
position on superior/subordinate relationships. The following publication details each
branch’s fraternization and dating policies:
Army Regulation 600-20
OPNAVINST 5370.2C
U.S. Navy Regulation 1165
Marine Corps Manual 1100.4
Air Force Instruction 36-2909

134

Fraternization

Cheating

133

Conduct unbecoming of an officer and a gentleman

The military does not care if you or someone with whom you are having an affair is legally
separated. If either one or both of you are married – but not to each other – and you are
sleeping with each other then you are committing adultery.
Don’t move in with your lover if either one of you is married to someone else. The military
deems two people living together “as husband and wife,” when in fact they are not married
to each other but they present themselves as such, as wrongful cohabitation.
It is not uncommon for charges of adultery – or even fraternization – to be consolidated into
a charge of conduct unbecoming of an officer.

134

Adultery

134

Wrongful cohabitation

Public displays of affection

134

Indecent acts with another

Stick to making love behind closed – preferably locked – doors and in privacy. To commit
this offense, you’d have to engage in indecent sexual activities that are grossly vulgar,
obscene, and repugnant to most people.
This sexual conduct must be “open and notorious.” Fooling around – even under covers –
while other people are around or when there is the possibility of someone walking in on you
could be deemed open and notorious, according to the U.S. Court of Appeals for the Armed
Forces.

Love can make people do crazy things. In some cases, they may be illegal things, especially
in the military. The Uniform Code of Military Justice features several laws exclusive to the
military that prohibit certain types of relationships or sexual activities. Service members
charged with any of these crimes of love should immediately contact a military law attorney.
Lisa M. Windsor is Of Counsel with Tully Rinckey PLLC and concentrates her practice in
military law. She can be reached at lwindsor@fedattorney.com
. To schedule a meeting with one of Tully Rinckey PLLC’s experienced military law attorneys
call 202-787-1900.

MSPB Empowers Fed Employees Threatened or
Intimidated by Customers
By Ryan C. Green, Esq.

The U.S. Merit Systems Board (MSPB)
recently decided a case on the constructive suspension doctrine. The decision provides
greater protections for those federal employees who have been threatened or intimidated by
customers and other members of the general public.
In November 2011, the MSPB
issued its decision in Moore v. U.S. Postal Service

. In this case, Carol Moore, a postmaster in Diamond, Ohio, alleged she was being stalked at
work by a non-Agency employee. She claimed the Agency refused to reassign her to safer
work environment, which forced her to take leave from her intolerable work environment.
Ms. Moore, who generally worked alone at the post office, notified her supervisor that a
customer was stalking her. On one occasion, the customer went to the post office, absent
legitimate business, to stare at Ms. Moore. On another occasion, the stalker followed her 15
miles to a Home Depot parking lot.
In response to her complaint, the Agency banned the individual from the Diamond Post
Office. Ms. Moore, who suffered from post traumatic stress disorder (PSTD) because of these
incidents, alleged that the Agency’s corrective actions were inadequate. As a remedy, she
requested a transfer to another post office and provided the Agency with documentation from
her psychologist, who detailed the PTSD diagnosis and recommended the reassignment.
Ms. Moore appealed her use of leave to the MSPB
. An administrative judge dismissed for lack of jurisdiction. The full Board, however, held
Moore’s complaint constituted a non-frivolous allegation of an involuntary absence from duty
because she put the Agency on notice and requested remedial action from the Agency.
The Moore
decision empowers threatened or intimated federal employees by allowing them to challenge
agency inaction, when forcing employees to take leave because of intolerable conditions.
Federal employees should not feel unsafe at work. If they do, and their employer fails to
adequately respond to such concerns, the employee should immediately contact a federal
employment lawyer.
Ryan C. Green
is an associate with Tully Rinckey PLLC working in the firm’s federal employment and labor
law
group. Ryan can be reached at rgreen@fedattorney.com
.To schedule a meeting with one of Tully Rinckey PLLC’s experienced employment law
attorneys call 202-787-1900.

Employment Practices, Not Just Politics, Behind
Mounting Hostility on Capital Hill

By Rachelle S. Young

To say Capital Hill is becoming an increasingly hostile place is now an understatement, with a
new report showing a dramatic increase in harassment and discrimination claims made by
legislative branch employees.
The number of legislative branch employee who made discrimination and harassment claims
during mandatory alternative dispute resolution counseling rose by almost 24 percent in the
2010 fiscal year to 168, compared to the previous fiscal year, the Office of Compliance (OOC)
noted in its 2010 fiscal year annual report
. Since the 2006 fiscal year, the number of those complaints has actually jumped 93 percent
from 87.
The OOC, which administers and enforces the Congressional Accountability Act of 1995
(CAA), did not provide an explanation for the increase in harassment and discrimination
complaints. It did note that race/color, age and gender/pregnancy were the leading factors in
discrimination and harassment complaints, which accounted for 69 percent of 244 alleged
violations to the CAA in the 2010 fiscal year.
These statistics reflect legislative employees’ prevailing efforts to assert the employment
rights that are relatively new to them but that have long protected executive branch and
private sector workers. It was only through the enactment of the CAA that these protections
were extended to the more than 30,000 legislative branch employees.
The CAA ended Congress’ wild west approach toward employment rights and applied to the
legislative branch the protections provided by laws such as Title VII of the Civil Rights Act, the
Family Medical Leave Act (FMLA), the Fair Labor Standards Act (FLSA) and the Uniformed
Services Employment and Reemployment Rights Act (USERRA)
. Most recently, Congress has added the Veterans Employment Opportunity Act (VEOA) to
the list of laws applied to the congressional workplace.
Unlike executive branch employees, who can generally take their grievances over wrongful
employment actions to the Office of Special Counsel (OSC), Merit Systems Protection Board
(MSPB)
or Equal Employment Opportunity Commission (EEOC)
, legislative branch employees must follow alternative dispute resolution procedures. The
employee can retain a private attorney at any time during this process.
Most CAA claims, excluding those generally pertaining to public access, workplace safety or
labor organization, must first enter confidential counseling within 180 days of an alleged
violation. The employee then has 15 days after receiving notice of the conclusion of
counseling to request mediation. If a resolution cannot be reached at this stage, the employee
has between 30 and 90 days after receiving notice of the end of mediation to have his or her
case heard at an OOC administrative hearing or to file a lawsuit at the appropriate federal
district court.
Legislative branch employees need to remember that the anti-retaliation protections provided
by the Whistleblower Protection Act. The OOC has recommended extending these
protections to congressional employees. Texas Rep. Sheila Jackson Lee has even introduced
legislation proposing to do that. Her Congressional Disclosures Protection Act of 2011 (H.R.
226), however, has seen little activity since February. In the meantime, legislative branch
employees should consult with a federal labor lawyer to assert the rights under the CAA and

hold lawmakers and their staffs accountable to the employment laws they impose on other
Americans.
Rachelle S. Young

is an associate with Tully Rinckey PLLC working in the firm’s federal employment and labor
law group
. She can be reached at ryoung@fedattorney.com
.To schedule a meeting with one of Tully Rinckey PLLC’s federal employment law
attorneys call 202-787-1900.

Pricey Gifts for Superiors Land Service Members on
Military’s Naughty List
By Lisa Marie Windsor

'Tis the season for giving. Service members, however, must be very careful when giving gifts
to superior officers, because when such presents are too valuable they could land
subordinates on the military’s naughty list.
As many JAG attorneys and military lawyers know, charges against service members who
violate U.S. Department of Defense (DoD) rules pertaining to gift giving are about as common
to the Christmas season as sleigh bells and mistletoe. Service members who give even
moderately expensive holiday gifts to superior officers could be charged with disobeying a
lawful regulation in violation of Article 92 of the Uniform Code of Military Justice. The giving
rules are included in the Joint Ethics Regulation (JER, DODD 5500.7-R
).
The types of gifts subordinates can occasionally give to superiors are items with a market
value no more than $10. Subordinates can also give food or beverages that are offered to
other DoD employees or personal hospitality at an employee’s home.
Gifts given during Christmas and Hanukkah fall under the category of “occasional basis”
giving. Meanwhile, gifts given to employees for a marriage, illness, child birth, adoption,
termination, reassignment or retirement fall under the “special, infrequent occasions”
category. Superiors cannot accept gifts for special, infrequent occasions from groups of
employees when their aggregate market value exceeds $300 and he or she knows or has
reason to believe at least one contributor is a subordinate. For group gifts to superiors with an
aggregate value less than $300, subordinates are limited to a $10 voluntary contribution.
The purpose of these gift-giving prohibitions is not to turn the military into a Grinch but to
guard the armed services from favoritism and conflicts of interest. These rules curb service
members’ attempts to secure more favorable evaluations or treatment from commanders in
return for expensive presents and also protects service members from feeling pressured to

purchase or contribute to expensive gifts for their bosses. These value limits do not apply to
gifts from superiors to subordinates. However, as the JER states, all DoD employees cannot
give, accept, demand or seek “anything of value to influence any official act.”
Federal employees should also take note of the military’s limitations on gifts to superior
officers. The JER pulls much of the language for these giving prohibitions from the Code of
Federal Regulation (C.F.R. Parts 2635.201-2635.304). Military personnel charged with Article
92 or facing non-judicial punishment because of a gift given or received should contact a
Washington, D.C. military justice attorney.
Lisa M. Windsor
is of counsel to Tully Rinckey PLLC and concentrates her practice in military law
and criminal defense
. She can be reached at lwindsor@fedattorney.com
. To schedule a meeting with one of Tully Rinckey PLLC’s military law attorneys in
Washington, D.C. call 202-787-1900.

VA Can’t Say Definitively Its Nursing Homes Have
Bucked Deficiencies: GAO
By Greg T. Rinckey

The U.S. Department of Veterans Affairs still cannot provide assurances that patient care
problems identified years ago at some of its 132 nursing homes have been resolved,
according to the federal government’s watchdog agency.
In a new report
, the Government Accountability Office (GAO) stated there are “weaknesses” in the VA’s
process for responding to deficiencies at its nursing homes, also referred to as community
living centers (CLCs). The GAO warned that such administrative problems “may compromise
the quality of care and quality of life of veterans in CLCs.” The GAO reached this conclusion
after evaluating the VA’s process for responding to CLC care deficiencies identified by a
federal contractor in 2007 and 2008.
Following reports about sub-par care at CLCs that made headlines in 2004, the VA over the
next three years conducted unannounced reviews of certain CLCs. It hired Long Term Care,
Inc. (LTCI) in 2007 to conduct a more expansive, two-year investigation of 116 VA-operated
nursing homes. LTCI uncovered a host of deficiencies at many CLCs, some relating to a
dearth of competent skilled nurses and unsanitary and unsafe conditions. For example, 90
percent of the 116 investigated CLCs were found to have dignity deficiencies, meaning
veterans in their care had poor hygiene and lacked privacy. Fifty-nine percent of the CLCs
had infection control deficiencies caused by staff who skirted proper isolation procedures and
hand washing requirements, according to the GAO report.
In response to these findings, the VA required CLCs to establish corrective action plans to
address the LTCI-identified deficiencies. The VA also rolled out a national training and

education initiative to address care concerns. Additionally, it ordered another LTCI
investigation of all agency-operated nursing homes in 2010 and 2011.
However, the GAO found the VA lacks a “clear and complete” process for documenting the
feedback it provides to CLCs on their corrective action plans. Due to lax reporting
requirements to VA regional networks, the GAO said, “VA headquarters does not know
whether CLCs fully implemented their plans and corrected all LTCI-identified deficiencies.”
Insufficient verification requirements for the training and education initiative were also cited.
The GAO said VA officials want to wait until LTCI delivers the findings of its 2010-2011
investigation to learn how well CLCs addressed deficiencies identified in the 2007-2008
report.
This wait-and-see strategy is unacceptable. It unnecessarily puts some of the 46,000 disabled
veterans who receive care at VA nursing homes at risk of medical malpractice.
While the VA seems content to wait to see its CLC employees have kicked the deficient
practices that put disabled veterans at risk, veterans should not delay in consulting with a VA
medical malpractice attorney about filing an administrative claim with the agency if they have
suffered from an employee’s negligent or wrongful act or omission. There is a two-year
deadline for filing such claims.
Greg T. Rinckey

, a former military and federal attorney, is a managing partner of Tully Rinckey PLLC. He
concentrates his practice on military law
, federal employment and discrimination litigation
and national security clearance mitigation
. He can be reached at grinckey@fedattorney.com
.

