Syracuse University College of Law Receives
Support from Prominent Military Law Firm
Tully Rinckey PLLC’s “Jeans and Sneakers” initiative funds Veterans Legal
Clinic
April 28, 2016 – Syracuse, N.Y. – Tully Rinckey PLLC is giving back to veterans in need of
legal aid, while also supporting the education of law students by providing funds to the
Syracuse University College of Law Veterans Legal Clinic.A check was presented to the
Veterans Legal Clinic on behalf of Tully Rinckey PLLC by Syracuse Managing Partner Donald
Kelly. The donated funds will support the mission of the organization, which provides
resources to veterans and their families by assisting with Veterans Administration (VA) claims,
representing clients in VA claim appeals, and helping veterans in upgrading discharges that
occurred under negative circumstances. The funds were accepted by Yelena Duterte, director
of the Veterans Legal Clinic.Tully Rinckey PLLC has a long-standing record of service with
the military. Throughout its seven offices, the firm employs 70 attorneys, a large group of
which are veterans. The firm’s founding partner, Mathew B. Tully, is a recently-retired New
York Army National Guard lieutenant colonel who received the Purple Heart and Bronze Star
for his service in Afghanistan. As a civilian attorney, he has won numerous landmark
decisions protecting veterans’ rights, especially those pertaining to the Uniformed Services
Employment and Reemployment Rights Act (USERRA). Founding Partner Greg T. Rinckey is
a former Army JAG attorney who currently represents service members worldwide in a variety
of military law issues.“The mission of the Veterans Legal Clinic is one Tully Rinckey PLLC
fully supports,” said Tully Rinckey PLLC Managing Partner Donald Kelly. “Not only does this
program help veterans in need navigate the legal system, but it is an immersive opportunity
for students to gain experience with government agencies, advocacy work and case
management. As a Syracuse University alumnus, I welcome the opportunity to help this
program succeed.”The Syracuse University College of Law Veterans Legal Clinic was
established in January 2015 to support local veterans and military personnel as the area
boasts one of the nation’s largest military bases, Ft. Drum. Students who participate for
college credit represent real clients, and gain an understanding of military culture.Since its
inception in February 2010, Tully Rinckey PLLC’s Jeans and Sneakers initiative has donated
about $18,000 to more than 50 nonprofit organizations. Under this initiative, employees who
wear jeans and sneakers to the office on Fridays make a $1 donation for each casual clothing
item worn. At the end of the month, the firm makes a dollar-for-dollar matching contribution.
Recent recipients of Jeans and Sneakers donations include the Binghamton Crime Victims
Assistance Center, Veteran’s Outreach Center in Rochester, the Centers at Saint Camillus in
Syracuse, WNYHeroes in Buffalo and the Albany County Family Court Children’s Center.For
more information, please contact Marcy Velte at (315) 492-4700 or via email at
mvelte@1888law4life.com.

Bizarre Stories: "Cost thousands of dollars" to Sue

Mother for Changing last Name
Can I sue my mother for changing my last name?
Dear Moneyologist,
My family has been fragmented for at least the last three generations, creating an elaborate
blend of step-everything and relationships that were seldom defined by blood. My deceased
grandfather — whom I loved dearly — is not my relative by blood, nor is the so-called father
whose name I carry. Suffice it to say our family traditions are fragmented or
non-existent.When my mother divorced and remarried, she and my step-father changed my
name and my younger brother’s to match his, creating this collection of five kids where the
oldest two had one last name and the younger three had another (my parents had the
youngest son together). Over the years, the older two and one of my younger brothers were
excluded from our family by my parents — they were literally thrown away.I dropped out of
high school and joined the army at 17, where I remained for the next 25 years. My wife and I
have been married 38 years and have done pretty well for ourselves and four kids, residing in
a home larger than any in the history of our extended families. I genuinely wanted to help
bring things together among my fragmented family and came up with the idea several years
ago to invite everyone to our house for Christmas — my parents, my younger (step) brother,
his third wife, their children, and another lovely girl from his first marriage.I envisioned board
games, talking in the kitchen, and touch football in the yard. Instead we got isolation,
indifference to our home, and an absolute reluctance to follow any team-building suggestions
I promoted. My wife watched me try to play the encouraging, happy host to our indifferent
guests and became visibly livid. Everyone left a day early, and the period of cold shoulders
began — no birthday cards, no calls. I continued to telephone after some six months and,
over time, a regular pattern of communication resumed. I thought we had navigated the
storm.Three years pass, and I was at my step-father’s bedside as he slipped away. It was
traumatic, but the next day it took another turn: My mother informed me that, in their will some
two years prior, they had decided to leave my brother the house and that he and I could split
“whatever other inheritance was left over.” She added, “That’s OK, right? Your wife said she
would never live here,” she insisted. My youngest (step) brother, their natural son would
inherit their estate for his family.After 48 years pretending I was a son as well the truth was
clear: I was not a son, and neither I, my wife, nor my children would enjoy a peaceful legacy
or inheritance with this family.I know from reading your column that there is nothing I can do
about people’s decisions with their money and, honestly, could not accept a dime if it were
offered. But the notion that they took a little boy of 12 and tattooed some stranger’s name on
his forehead — watching him pass that name on to his children (even naming his firstborn
after the stepfather) — and later tossing him out with his other siblings makes me sad and
furious.On the flip side of all this drama, I’m not walking away empty-handed. I now have an
oddly humorous story about how “I once crafted a family reunion in hopes of establishing a
Christmas tradition, and got disinherited for my trouble” and a powerful illustration for my kids
on what not to do. I now insist that they will each receive their legacy regardless of what
choices they make in this life.And it makes me question: Can I contest the will and possibly
sue the estate for the legal fees associated with changing my name and the names of my
children and grandchildren back to my original name — a dramatic reset of sorts? Do you
think this is possible? I suppose this is tremendously difficult, but I’m just about angry enough
to do it. Writing this alone was helpful, though I apologize for the length.ForrestDear Forrest,
I’m sorry to hear that you tried and failed to bring your family together. It sounds like your
parents have had tumultuous relationships with their children and, even though you have
organized Christmas and remembered people’s birthdays and been present for your parents,
you have not been able to break that pattern. Your mother based her decision on something

your wife said or something your mother thinks she said. She may be a very sensitive person,
or perhaps someone who finds trouble where there is none. You could always say, “You
misunderstood,” or, “That’s not what happened.” But, ultimately, you must abide by her
decision.Life is unfair. As I said to a reader who was unhappy with the size of his inheritance
($10,000, to be exact), try not to define your entire relationship with your parents by the
amount that is left to you in their will. As hard as it is to hear, this may not be about you. It
may be that your parents have a limited capacity to give and receive love, and they may think
that your youngest brother needs a house most of all. I don’t know the details of your
respective financial situations, but you say you live comfortably. The heavy lifting has already
been done: You have built your own family without continuing these deep divisions.The legal
system is harsh when it comes to inheritance. If you weren’t formally adopted by your
stepfather, you likely have no standing to contest any aspect of your stepfather’s will or its
terms, says Blake Harris, an attorney at Mile High Estate Planning in Denver. But you would
still have little recourse, even if he did adopt you. Why? Parents can leave whatever they want
to who they want. What’s more, if you were not mentioned in the will, you were technically not
disinherited, Harris says. To successfully contest a will, it must be based on a claim that the
will failed to fulfill legal requirements for its proper execution or that your stepfather “lacked
testamentary capacity,” he adds.You inherited your last name from your stepfather and,
because you will not inherit the family home, you want to retaliate by changing your family’s
last name. Suing them in court would be costly and a fruitless task, given that your mother
used a court order to give you your stepfather’s last name. (This is often done by parents in a
blended family, especially when the child’s biological father is no longer around, so it’s not
that unusual and you would have little grounds for being treated unfairly.) “It would cost
thousands of dollars to take this case and only a few hundred dollars to change your name,”
says Mathew Tully, founding partner of Tully Rinckey law firm in New York.We are a sum of
our actions and this tit-for-tat goes against everything you stand for: The importance of family.
Changing your name won’t change who you are. But taking a frivolous court case would.

An attorney talks difficulties in defending
first-degree murder
Ryan Lawrence's charge has been upped from second to first-degree
murder
SYRACUSE (WSYR-TV)First-degree murder is the most serious criminal charge in New York
State, and it comes with a penalty of life in prison without parole.NewsChannel 9’s Jeff
Kulikowsky spoke with an experienced defense attorney about what changes and what
doesn’t when a case is elevated to first-degree murder, like Ryan Lawrence’s case.A
first-degree murder charged does not occur often, since it has a very specific set of elements
that must be met, like killing a police officer or in commission of another felony— and in this
case, kidnapping.Attorney Don Kelly said most attorneys will go their whole career without
ever having a first-degree murder case.From a legal point of view, Kelly says it offers almost
no chance to plea bargain out of that charge unless thee are extraordinary circumstances of
insufficient proof— which in this case could be the legal question of kidnapping.Without it,
there can’t be first-degree murder and the most severe sentence under state law."They're
going to be in prison for the rest of their life without question, so certainly there's a great deal
of pressure that goes along with that and you have to make sure that they get the best
possible defense under all the circumstances, some circumstances which are very difficult,”
said Kelly.That kidnapping charge may be the key to how the case proceeds.According to the

DA, there is a case law that shows a parent, with full custody, can go beyond that point and
actually kidnap their own child— an element that would make a case like this first-degree
murder.On Tuesday, Senator John DeFrancisco announced proposed legislation that would
simply make the murder of a child under the age of 12, enough to qualify for first-degree
murder.NewsChannel 9 obtained court documents describing Maddox Lawrence’s murder,
but due to their graphic nature and out of respect to the family, NewsChannel 9 and
LocalSYR.com will not share any of those details.

VanStry Comments on Oath Card Overlooked By
Lawmakers, Costing County Seat
Oath Card Confusion Costs Lawmakers Dearly
by Iris St. MeranOSWEGO, N.Y. -- What happens after voters cast their ballots and elect a
candidate isn't widely known. Once an elected official is sworn into their office, he or she has
30 days to sign an oath of office form under the public officers law."It's basically a card," said
Donald VanStry, Tully Rinckey senior counsel. "There's oftentimes a ceremony where people
hold their hands up and they take the oath itself, but they have to file these cards or the oath
itself in Albany within a 30-day period."Recently, some lawmakers found out what happens
when they don't completely follow the law. In Oneida County, former legislator Harmony
Speciale didn't file within the 30-day period and was booted from her county seat. Now she's
pushing to be reappointed. In Oswego County, five legislators failed to sign the form: Shawn
Doyle of Pulaski, Robert Hayes of Phoenix, Jim Karasek of Fulton, Margaret Kastler of
Lacona and Milferd Potter of Pulaski. The legislature reappointed them, but they'll have to run
again for their seats this November.Richard Atkins, the Democratic elections commissioner in
Oswego County, said when they send out the election certification, they also send a copy of
the oath card as a courtesy."We have no obligation to do this,” Atkins said. "The obligation
falls on the candidate themselves to file their oath card. The board of election has nothing to
do with the oath card."Atkins has been commissioner for seven years and says this was the
first time this has happened during his career.Because it's state law, VanStry said candidates
don't have much recourse. It might seem like a simple sheet of paper, but it does hold a lot of
weight.

Syracuse Lawyer Comments, Mental Examination
Could Keep Lawrence Out of Court
Man Accused of Killing 21-Month-Old Daughter to Undergo Mental Health
Evaluation
by Iris St. MeranThe Syracuse man accused of killing his 21-month-old daughter will undergo
a mental health evaluation. Ryan Lawrence was not in court but his attorney made the
request in court Tuesday on his behalf. TWC News' Iris St. Meran spoke to a long time
criminal defense attorney who provided insight on how the results of a mental health
examination could impact a case like this.SYRACUSE, N.Y. -- The defense attorney for Ryan

Lawrence said he wants to have a mental health examination done as soon as possible."To
make sure all bases are covered with respect to this matter, we're having a mental health
examination both as to competency and as to the eventual outcome of the case," said
defense attorney Michael Vavonese.Donald Kelly, Tully Rinckey Managing Partner, is not
involved in this case, but has been a criminal defense attorney for a number of years. Kelly
says Lawrence would be evaluated by a panel of psychiatrists who will determine if he is
competent to stand trial."None of them can talk about whether or not he was under any
influence of mental illness at the time the crime was committed,” Kelly said. “None of them
can do that. However, they can discuss and reach a conclusion on his mental capacity
now."Kelly said if he isn't competent now, a trial cannot be held until he is.Syracuse police
confirm they had previous contact with Lawrence, but none of those incidents indicated a
mental illness, and he was not arrested or suspected of any crime.When the Amber Alert was
issued, saying that Lawrence had a history of mental health issues, police later clarified that
statement, saying he was just emotionally unstable based on an alarming message he left
behind. Kelly said that message could be harmful to the defense."It's difficult to say that a
person's mental state was so deteriorated that they could commit this awful, awful act, yet at
the same time have the wherewithal to write that note," Kelly said.There wasn't much
Vavonese could tell reporters after court. Kelly said that, at this stage, Vavonese is likely
gathering as much information, also known as discovery, as possible in order to review the
facts of the case."The police and the district attorney have had plenty of time to work on this
case, and he's had almost none,” Kelly said. "The district attorney and the police have all
sorts of confessions and documentation and all other written statements, of which the defense
attorney has none."It's now up to a grand jury to decide on a possible indictment.

"Jeans and Sneakers" Fundraiser Aids Western
New York Non-Profit
Law firm gives "Casual Friday" a whole new meaning
WILLIAMSVILLE, N.Y. (WKBW) - A Western New York law firm is giving "Casual Friday" a
whole new meaning.The Tully Rinckey Firm is cashing in on employees who want to wear
jeans and sneakers. It’s all to raise money for non-profit organization across Western New
York.Each Friday, employees would donate a dollar for every piece of casual clothing they
would wear.This week, the firm donated $250 to Western New York Heroes. The group trains
dogs on how to assist troops suffering from PTSD (Post Traumatic Stress Disorder).So far,
The Williamsville law firm has given away more than $17,000 to charities.Associates said this
is a way for the firm to stay connected to the Western New York community.

Pardons Could Keep Young New York Offenders
Crime Free
Thousands of New Yorkers Eligible for Criminal Pardons
By Matt Jarchow
SYRACUSE, N.Y. -- For young New Yorkers, one mistake can close the door on a future."In

New York State, there is no such thing as expungement, and so once you have something on
your criminal history record, it stays there for the rest of your life," Center for Community
Alternatives Director of Justice Strategies Emily NaPier said. "It really has the potential to
disrupt their entire lives."It could restrict opportunities for work, school, or housing -- some of
the essentials for a productive life. But thousands of New Yorkers could soon get those
opportunities back with an executive pardon from Governor Andrew Cuomo."I think that it's
going to be a benefit to many people who have their opportunities for advancement blocked
by the fact that they got into this trouble when they were young," Tully Rinckey PLLC
Managing Partner Donald Kelly said.Residents looking to be pardoned must have committed
a non-violent felony or misdemeanor, have been 16 or 17 years old at conviction, been
conviction-free since then, be up to date on taxes and be a productive member of his or her
community. It's criteria that can be difficult to meet."Exactly the people who need this kind of
relief might be the ones who don't get it, because their involvement in the criminal justice
system really reduced their chances of being successful," NaPier said.Others said the
pardons can give convicted residents hope and a drive to remain crime free.Another incentive
is the pardons are conditional. If a resident is re-convicted, the pardon will be withdrawn.The
state will begin an outreach program to find candidates eligible for a pardon, but residents can
also apply online.

"I don't really see jail time for him," Rinckey on Sgt.
Bowe Bergdahl
Former Army JAG on Sgt. Bowe Bergdahl: 'I don't really see jail time for
him'
By Marie MorelliU.S. Army Sgt. Bowe Bergdahl will face a general court-martial for desertion
and misbehavior before the enemy for walking away from his base in Afghanistan in 2009. If
convicted by a military court, the maximum penalty is life in prison, but an Upstate expert in
military law does not believe the soldier will serve any jail time.Greg T. Rinckey, founding
partner of the Tully Rinckey PLLC law firm, was a member of the U.S. Army Judge Advocate
General's Corps for six years. He prosecuted and defended military personnel in more than
100 felony cases. He also served as a military appellate lawyer and an assistant U.S.
Attorney in Virginia. Rinckey is based in Albany; his firm has offices across New York state,
including on Plum Street in Syracuse.Not long after Bergdahl left his post on a quixotic
mission to report leadership problems in his Army unit, he was captured by Taliban fighters.
Bergdahl was held and tortured for five years before being released in a controversial prisoner
swap last year.The timing of the military's decision to court-martial Bergdahl comes just days
after "Serial'' began podcasting interviews with the soldier, with his consent. In the first
episode, Bergdahl told filmmaker Mark Boal he wanted to prove he was like the movie hero
Jason Bourne. "I had this fantastic idea that I was going to prove to the world that I was the
real thing," Bergdahl said.Syracuse.com asked Rinckey how Bergdahl's case is likely to play
out. The following is edited and condensed from an interview conducted Tuesday.Q: The little
I know about the court-martial process comes from the movie "A Few Good Men.'' What are
the key differences between a military trial and a trial in a civilian court?
The main difference is the commander controls a lot of the process, as we're seeing here.
There was an Article 32 hearing, which is tantamount to a grand jury hearing in the civilian
world. Then the commander makes the decision whether to refer the case to court-martial.
That's what happened (Monday). Gen. (Robert) Abrams, commander of U.S. Forces
Command, made a decision that Bergdahl is going to be sent to a general court-martial.Then
once you get to court-martial, panel members – they're not called jurors, they're called panel

members – and they come from the military community. So in this case, the majority of them
will probably be enlisted soldiers. He has a right to have a military judge alone, or the panel or
jury, consider his case.In the military, panel members can ask questions, which is usually not
the case in civilian trials. Sometimes that's very telling, panel members asking questions.
Other than that, the rules are pretty much the same. Military rules of evidence are similar to
federal rules of evidence. It's very similar to a federal criminal trial.Q: At a preliminary hearing
in September, the officer in charge recommended Bergdahl not serve any time, considering
he spent five years as a prisoner of the Taliban. Gen. Abrams ignored that recommendation.
Is that typical?
Normally the convening authority goes along with the Article 32 officer's recommendation. But
it's only a recommendation, it's not a ruling. So the commander does make the final decision
as to whether to refer to court-martial or not. And that's the big difference in the military; the
commander plays a pretty big role in the criminal justice system.It's not that uncommon,
especially lately with all the pressures that we've seen with military sexual issues and sexual
assaults in the military. We're seeing a lot more convening authorities (commanders) go
against Article 32 officers.Q: There doesn't seem to be much argument over the facts of
Bergdahl's case. He walked away from his post. So if it's not about the facts, what will the trial
be about?
It depends. There's still a potential that Bergdahl could offer what's called a Chapter 10 –
which is a discharge in lieu of court-martial – where he would basically be discharged
potentially with an other than honorable discharge, reduced (in rank) and separated from the
Army. I think there's a possibility of a plea agreement too, where he's convicted but maybe
doesn't receive any confinement. There are a lot of options still on the table.Even if he is
convicted, I don't believe he's going to face any jail time based on the fact that he was -- and I
guess this is up for interpretation -– but there's an argument to be made that he was a
prisoner of war for five years. The government's position is going to be no, he wasn't, he was
a deserter for five years. But psychological issues, and being held by the Taliban by five
years, is going to come into play.Q: Does Bergdahl's participation in the "Serial'' podcast hurt
him or help him?
I don't think it had any impact on this decision. But I also don't think it's very smart for him to
be making statements. Those statements can potentially be used against him by the
government. ... I don't think it's going to help him, though it could play into the mental state.
Some of the comments he made was that he was kind of like "The Bourne Identity" and he
saw himself as a super soldier. They make him seem like he's a little bit mentally
incapacitated or under a mental delusion. But I wouldn't want my client making statements out
there.Q: Life imprisonment is the maximum punishment for desertion. Is that a typical
punishment?
These are rare charges. And it's not an open and shut case. It's not like he just completely
deserted his unit. There's an argument that defense is going to make – that he's under mental
disability, and he didn't have the intent to desert but was captured. I think what he could end
up with a bad conduct discharge, dishonorable discharge, reduction in rank. But I don't really
see jail time for him.Obviously, one of the things his defense attorney is going to try to protect
is his VA benefits. If he gets a general discharge or an honorable discharge, he can file for VA
benefits. I'm sure he's got PTSD and a whole slew of other ailments, probably. But if he gets a
bad conduct discharge or a dishonorable discharge, he's not going to qualify for those VA
benefits.Q: Some presidential candidates and Congress members have been talking a lot
about Bergdahl's case. Does that kind of chatter affect how the military is going to eventually
make a judgment?
I don't think the chatter from candidates does. I think the chatter from the president who's
sitting in the Oval Office does. I think this already has impacted this case. President Obama –

bringing (Bergdahl's) parents into the Oval Office and the Rose Garden, making an
announcement that they had rescued their son, and now you've got the Army court-martialing
him? So one hand is not talking to the other. Does that impact this case politically? Of course
it could. As a defense attorney, you're going to use that.As a defense attorney, you're going to
use some of these other political statements being made in the press. I guess (Donald) Trump
is saying he should be executed and he's a traitor. I don't think he's going to end up with
confinement. I think he's going to end up with a plea.Q: What happens next?
A judge will be appointed to the case. The judge will then arraign Bergdahl. Then a trial date
will be set. When they refer a case to court-martial, which is what happened Monday, they
should be ready for trial. A military judge could very well say, hey, government, we're going to
set this down for trial in a month. Obviously I don't think either side is prepared to go to trial. I
don't think you'll see a trial, if there is a trial, before May or the summer.There's going to be a
whole bunch of motions filed by the defense. The defense will probably ask for a sanity board
to show that maybe (Bergdahl) was mentally incapable, or maybe not mentally sound now.Q:
What happens to Bergdahl between now and then? He's assigned to a desk job.
He continues, unless at some point he becomes a flight risk or a danger to the military
community or to himself. He basically he continues in his job.

Secret Sister Gift Exchange seems harmless, it's
against the law
Secret Santa pyramid scheme sweeping social media by storm
Secret Santa is taking social media by storm with a new twist -- promising users dozens of
free gifts in exchange for one.Invites for the Secret Sister Gift Exchange are being passed
around through Facebook posts asking users to send one gift for only $10 for eventually 36 in
return.Although it seems fun and harmless it’s a pyramid scheme and is against the law.“It’s
racketeering under the law and punishable by up to year in prison if you’re caught,” said
Managing Partner Donald Kelly, with Tully Rinckey Lawfirm.NewsChannel 9 spoke with Kelli
Lemon and Connie McGowen, two women participating, who say they first did it because they
thought it was something started by a friend.“We didn't even discuss a promise of 36 gifts just
a promise to make somebody happy,” said Kelli Lemon.Combined they've received more than
50 presents in the past two weeks since getting involved and are shocked about learning it's
illegal and others calling it a scam.“You don't have to do this nobody is putting a gun to your
head,” said Lemon.“Why are they so focused on that when you have all these other
things…drugs, prostitution, murder, rape,” said McGowen.

Feeling Defiant? WPA Protection Becoming Clearer
Federal Employees’ Right to Disobey Is Becoming Clearer
Feeling defiant? Good, because there is a growing body of Merit Systems Protection Board
(MSPB) case law on the little known “right-to-disobey” rule from the Whistleblower Protection
Act (WPA).Finally, federal employees – and their lawyers – are now getting a better sense of
what kind of orders can be disobeyed.Obedience is the cornerstone of the efficiency of the
service. It is so important that the government would rather have employees obey orders that

would result in a bad decision – even ones that could result in the loss of millions of dollars –
rather than cross a superior. In such situations, employees must “obey now, grieve later.” The
exception to this rule pertains to situations where obedience would have resulted in
“irreparable harm,” as the MSPB held in Cooke v. U.S. Postal Service (1995).However, what
the government does not like to point out is that “obey now, grieve later” relates to orders that
would result in an employee violating a regulation or rule. But under 5 U.S.C. § 2302(b)(9)(D),
agencies cannot “take or fail to take, or threaten to take or fail to take, any personnel action
against any employee or applicant for employment…for refusing to obey an order that would
require the individual to violate a law” (emphasis added).A May 2014 report by the Office of
Special Counsel noted that “[t]here is no case law directly addressing the application of
(b)(9)(D).” But since then, case law on this “right-to-disobey” rule has been growing, and the
most significant decision came last September in Rainey v. Department of State (2015). In
this case, the appellant, a program director, refused to obey an order that would have made
him violate agency regulation and a training course that clarifies the limits to his authority. He
claimed the agency violated Section 2302(b)(9)(D) by stripping him of his job duties and
giving him a subpar performance rating in retaliation for this disobedience.The appellant
argued that the U.S. Supreme Court’s decision in Department of Homeland Security v.
MacLean (2015) called for a broader interpretation of the word “law” under Section 2302
(b)(9)(D) that would incorporate agency rules and regulations, such as the one he would have
violated had he obeyed the order. But the MSPB said that the Supreme Court in MacLean,
which focused on a neighboring provision of the WPA, “determined that Congress’s use of the
narrower word ‘law’ was deliberate.” This is the very same argument I made in my amicus
curiae brief to the high court. The MSPB held, “we hold that the right-to-disobey provision at
section 2302(b)(9)(D) extends only to orders that would require the individual to take an action
barred by statute.”So what type of orders can employees refuse to obey if they were to result
in a violation of law? The case law is still thin, but here are a few examples:Orders to store
classified information on insufficiently secure systems. Special Counsel ex. rel Hickey v.
Department of Homeland Security (2013) (nonprecedential);
Orders that would result in the violation of laws pertaining to the certification of travel
vouchers. Davis v. Department of Defense (2006) Orders to make Social Security disability
claim awards higher than what is appropriate. Krafsur v. Davenport (2013)
Orders to backdate a signature on credit card transaction documents. Dick v. Department of
Health and Human Services (2014). Note: the MSPB judge in this case “assumed” that the
refusal to carry out such an order could be “construed as the…refusal to obey an order…to
backdate his signature in violation of law” (emphasis added)

Disobeying an order, whether it would result in a violation of law or regulation, is a very
serious matter. If an employee feels as though he must disobey, he or she should always
consult first with an experienced federal employment law attorney, who could assess the
situation and determine whether such an action would be protected. An attorney could also
prepare an MSPB appeal or an OSC complaint in the event the employee is subjected to
reprisal.2015 Tully Rinckey PLLC. All rights reserved. This article may not be reproduced
without express written consent from Tully Rinckey PLLC.

