Too Early to ‘Freak Out’ Over Federal Agency
Funding Cuts?
By Louis C. LaBrecqueFederal employees “shouldn’t be freaking out yet” over the large
funding cuts that President Donald Trump wants for federal agencies—but there is cause for
concern.That’s from Jeff Neal, senior vice president at ICF and former chief human capital
officer at the Department of Homeland Security. ICF is a management consulting company
with more than 65 locations worldwide.“There are some pretty significant reductions” for
federal agencies in the “skinny budget” that the administration submitted to Congress in
March, Neal told Bloomberg BNA in a recent interview. “But I don’t think it’s very likely that a
large number” of federal workers will be forced out of their jobs, he said.Daily Labor Report®
is the objective resource the nation’s foremost labor and employment professionals read and
rely on, providing reliable, analytical coverage of top labor and employment developments.
&nbsp;Attrition Viewed as `Harmless’
A far more likely scenario, according to Neal, is that federal agencies will use attrition to
reduce the size of their workforces.Republicans in Congress for many years have floated
attrition proposals, such as one that would call on federal agencies to hire only one new
employee for every three who leave the agency.“That’s generally viewed as a harmless way
to downsize,” Neal said. But attrition “isn’t necessarily” harmless from the point of view of the
agency, he said.The problem with attrition, Neal said, is that federal agencies that use this
tactic to cut their workforces don’t have any control over who leaves.“If the agency has 10,000
employees and there are 500 [specific] employees I’d like to get rid of, they aren’t going
anywhere” unless they happen to want to leave, he said.Buyouts and “early outs”—early
retirement offers for those who are eligible—give federal agencies more control over who
leaves, provided that the offers are targeted to the divisions that the agency is seeking to
downsize or eliminate, Neal said. However, agencies with large numbers of unionized
employees will likely find that the unions are pushing to make buyouts and early outs
available to as many people as possible rather than confining them to agency
subcomponents, he said.Time to Think About the Future
Cheri Cannon, a managing partner at Tully Rinckey PLLC in Washington who handles federal
sector legal matters for the firm, told Bloomberg BNA that some agencies are preparing for
steep budget cuts in fiscal year 2018.The Environmental Protection Agency, which is offering
buyouts and early outs to some employees, is among the most prominent of these, Cannon
said.At the EPA, eligible employees are being told to decide whether they want to accept a
buyout or early out by no later than the Sept. 30 end of FY 2017.It’s unusual for a federal
agency to offer buyouts and early outs near the end of the fiscal year, Cannon noted,
because it’s far more effective from the point of view of budget savings to offer incentives to
employees early in the fiscal year.“It’s most cost-effective to separate someone on Oct. 1,”
which allows the agency to count the employee’s entire salary for the fiscal year as a cost
saving, Cannon said.The EPA apparently determined it would be worthwhile to use FY 2017
funds to reduce its future costs ahead of the budget cuts expected in FY 2018, she said.
“They’re trying to go into the next budget cycle with a lower payroll,” Cannon said.EPA

employees would be foolish to ignore Trump’s budget blueprint, which called on the
15,000-person agency to cut 3,200 positions, Cannon said. That’s true even though Congress
isn’t likely to go along with the full extent of the cuts sought by the administration, she
said.“People absolutely should be thinking about their futures,” Cannon said. “You never want
to say that this is never going to pass,” she said of the possible EPA cuts.`Brain Drain,’ Talent
Stampede or Both?
Congress when it considers the FY 2018 budget may decide to eliminate specific federal
programs at the EPA and other vulnerable agencies, Cannon said.“If you don’t have a
program, what do you do with the people?” she asked. Agencies in this situation generally
seek to move employees to other programs that still have funding, she said.If there are still
too many employees, the next step for the agency likely would be to offer buyouts and early
outs, Cannon said.But buyouts and early outs can negatively affect agencies in different
ways, she said.Early outs are only available to federal employees with the required years of
service, Cannon said. For this reason, the big risk of using early outs is that a large number of
senior employees may retire at the same time.“It’s a brain drain,” she said.Buyouts can result
in younger employees leaving agencies, which also isn’t ideal, Cannon said.Buyouts—which
are capped at $25,000 for federal agencies other than the Department of Defense, which can
offer up to $40,000—may have appeal for some retirement-eligible employees who were
ready to leave anyway. But the largest group of takers in some agencies may be younger
employees with sought-after skills who have the best opportunities to find jobs outside of
government, Cannon said. This is because those who accept buyouts have to pay back the
money if they return to work for the government within five years.Agencies that offer both
incentives can lose both types of employees at the same time, she added. “You lose your
young talent and your older, more seasoned veterans,” with negative results for short- and
long-term agency productivity.Problems With RIFs
If buyouts and early outs don’t take care of the excess employees, Cannon and Neal said, the
next step may be reductions in force.There are a number of problems with using RIFs,
including that agencies are bound by four RIF factors for determining who stays and who
goes, according to John Palguta, an adjunct professor at Georgetown University’s McCourt
School of Public Policy and former vice president for policy at the Washington-based
Partnership for Public Service.The four factors are type of appointment (i.e., permanent
appointments take precedence over temporary appointments), veterans’ preference, years of
service and performance, Palguta said.Performance essentially acts as a tie-breaker and
therefore is the last factor considered in RIFs, making them less than ideal for an agency that
wants to reshape its workforce in a positive way, he said.“If you’re tied on the other factors
and you’re both non-veterans, the person with the higher performance will stay,” Palguta said.
Otherwise, the first three factors will determine who stays and who goes, he said. The
exception is the DOD, which gives more weight to performance than other federal agencies,
Palguta said.Bump-and-retreat rights and pay and grade retention rules make RIFs even
more hazardous, Neal said.“You don’t save top earners’ salaries,” even if the agency cuts
positions held by employees with higher salaries, he said. This is because grade and pay
retention rules governing RIFs in the federal government mean that higher-graded employees
who “bump” lower-graded employees with less seniority keep the same pay, at least initially,
Neal said.In the event of a RIF, he said, the higher-graded employee retains his or her grade
for two years—and if the lower-graded employee has more seniority than someone at an even
lower grade, that person can then bump or “retreat” to a lower-graded position.Bumping is
displacing an employee in a lower “retention subgroup,” Neal explained. For example, a
career employee with veterans’ preference would bump a career employee without veterans’
preference. Retreating is displacing another employee in the same subgroup, he said.After
the two years are up for grade retention, pay retention rules kick in, Neal said. Although those
moved to lower-graded positions in RIFs are now officially at their new position’s grade, they
are entitled to keep their salaries. However, they get only half the annual pay raise offered to

federal employees each January until their pay matches their grade, he said.It can take
“decades” for this to happen, Neal said. As a practical matter, it usually never
happens—especially because employees moved to a lower grade are still eligible for
promotions, he said.`Agencies Have a Lot of Uncertainty’
Max Stier, president of the Partnership for Public Service, told Bloomberg BNA that workforce
reductions may be the consequence, but should never be the goal, of federal budget
cuts.Federal agencies responding to budget cuts should be clear about their missions and
make decisions based on continuing to meet mission goals, he said.“Agencies have a lot of
uncertainty” in the current environment, but they won’t face the very steep funding cuts
specified in Trump’s budget, Stier said.Congress has to approve agency funding cuts, Stier
said. “The reality is that they will end up with more money,” he said.

Secret Service vague on action taken against agent
who suggested she wouldn't take 'a bullet' for
Trump

The Secret Service is weighing how far to take its disciplinary action against a senior special
agent who suggested she would rather do jail time than take "a bullet" for President
Trump.The agency on Tuesday said it has taken "appropriate action" against Kerry O'Grady,
who is the special agent in charge of the Denver office, but has not indicated whether she has
been placed on administrative leave, which would be forced leave with pay, a common first
disciplinary step when the Secret Service is taking a behavioral incident seriously."The U.S.
Secret Service is aware of the postings and the agency is taking quick and appropriate
action," a spokesman said in a statement. "As a matter of practice, we do not comment on
personnel matters.""All Secret Service agents and employees are held to the highest
standards of professional and ethical conduct. Any allegations of misconduct are taken
seriously and swiftly investigated," the spokesperson added.The Washington Examiner
reported Tuesday that O'Grady made several derogatory Facebook posts about Trump over
the past seven months, including one in which she endorsed Hillary Clinton and said she
would endure "jail time" rather than "taking a bullet" for what she regarded as a "disaster" for
America and women and minorities.The Secret Service initially told the Washington Examiner
that they were looking into the matter but then didn't respond to questions about whether she
would be disciplined.One person familiar with the matter told CNN Tuesday night that the
Secret Service is trying to find out if she posted the information while she was working, which
would be a clear violation of the Hatch Act. The Hatch Act bars federal employees from
engaging in some forms of political activity, especially while at work on when using any form
of their professional role.Secret Service employees are part of a group of federal employees
that face more severe Hatch Act restrictions, including these two rules:May not post a
comment to a blog or a social media site that advocates for or against a partisan political
party, candidate for partisan political office, or partisan political group.
May not use any email account or social media to distribute, send or forward content that
advocates for or against a partisan political party, candidate for partisan political office, or
partisan political group.

O'Grady, in the post in question, said she knew she was on shaky ground when it comes to

violating the Hatch Act but said her desire to express her personal political feelings was more
important to her at the time. "Hatch Act, be damned," she said in the Facebook post in
question.Upon greater reflection, she decided the post wasn't appropriate and took it down
within two to three days, she told the Examiner. She has repeatedly stressed that she would
continue to perform her duties and that her political views would not impact her ability to
protect the president."As a public servant for nearly 23 years, I struggle not to violate the
Hatch Act. So I keep quiet and skirt the median," she wrote in one Facebook post, as reported
by the Examiner. "To do otherwise can be a criminal offense for those in my position. Despite
the fact that I am expected to take a bullet for both sides."But this world has changed and I
have changed. And I would take jail time over a bullet or an endorsement for what I believe to
be disaster to this country and the strong and amazing women and minorities who reside
here. Hatch Act be damned. I am with
Her."&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;O'Grady cannot face "jail
time" for Hatch Act violations, because the law doesn't carry criminal penalties. But she could
face serious disciplinary action, including a reassignment in which she is not directly involved
in protecting the president and other administration officials.Cheri Cannon, an employment
lawyer and managing partner at Tully Rinckey who represents federal law enforcement
clients, said O'Grady's statements in her Facebook post are "clearly a violation of the Hatch
Act" because Secret Service employees face greater restrictions.But Cannon said, "she's in
bigger trouble than the Hatch Act. She needs to resign. She's refusing to do the job she was
given to do."The Hatch Act is a limit on your First Amendment rights, which the Supreme
Court
has upheld as reasonable for some federal employees, she said.Senior employees like
O'Grady, she said, are further restricted in their freedom of speech and political
activities.&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;"My advice to
people at that level is not to use Facebook," she said.O'Grady, in the post in question, said
she knew she was on shaky ground when it comes to violating the Hatch Act but said her
desire to express her personal political feelings was more important to her at the time. "Hatch
Act, be damned," she said in the Facebook post in question.Upon greater reflection, she
decided the post wasn't appropriate and took it down within two to three days, she told the
Examiner. She has repeatedly stressed that she would continue to perform her duties and
that her political views would not impact her ability to protect the president."As a public
servant for nearly 23 years, I struggle not to violate the Hatch Act. So I keep quiet and skirt
the median," she wrote in one Facebook post, as reported by the Examiner. "To do otherwise
can be a criminal offense for those in my position. Despite the fact that I am expected to take
a bullet for both sides."But this world has changed and I have changed. And I would take jail
time over a bullet or an endorsement for what I believe to be disaster to this country and the
strong and amazing women and minorities who reside here. Hatch Act be damned. I am with
Her."O'Grady cannot face "jail time" for Hatch Act violations, because the law doesn't carry
criminal penalties. But she could face serious disciplinary action, including a reassignment in
which she is not directly involved in protecting the president and other administration officials.

As campaign season reaches crescendo, feds
warned to stay clear of politics
Hatch Act and Political Activity in the Workplace
AS THE ELECTION DRAWS NEARER dur-ing this year’s contentious campaign season,
experts are warning feds to redouble their efforts to keep their political views and activities
well clear of the federal workplace.

Restrictions to those activities are laid out in the Hatch Act, a 1939 law named for Sen. Carl
Hatch (R-N.M.).“The Hatch Act, and its amendments, is intended to keep partisan political
activity out of the federal workplace,” said Cheri L. Cannon, an attorney and managing partner
with the federal labor and employment practice group of the D.C. office of Tully Rinckey
PLLC. “It is a complicated system, really, but for the average employee the restric-tions in
effect basically demand that employees remain politically neutral in the office, at any kind of
federal work, and to not use their influence to act in any partisan way.”“So, for example, the
regular restric-tions include if you are engaging in political, partisan activity from home— say,
writing something on behalf of a candidate or something—you cannot use your title or
position, at all, in any kind of correspondence or writing,” Cannon told FEND
.Cannon added that no federal employee—except for the president, vice president and certain
Senate-confirmed political appointees—can solicit or accept a donation, or any kind of political
contribution, on behalf of a political candidate or group—or even sell tickets to political
fundraisers.“Now, you can attend political fun-draisers, on your own personal time— you can
go to a house or rally, and cam-paign for candidates or constitutional amendments or
whatever you’d like,” Cannon clarified. “But you cannot host anything like that at your
home.”Cannon said that, under the Hatch Act, all covered feds cannot run for any political
office—and if they are holding one when they get a federal job, they have to give it up
immediately or face prosecution.“You cannot do anything political while on duty—and you
cannot do anything in a federal building or—and not everyone remembers this—a federal
vehicle,” Cannon said.“You might think this is obvious— but in my years on this work I have
seen feds running for political office, and they really should have known better,” Cannon told
FEND
. “I have also seen people sending out political information, cartoons and the like to their
subordinates, at all times, and all kinds of mistakes like this.”SPECIAL PROBLEMS IN 2016

Endless newspaper, magazine and television news stories also have acted to reinforce the
partisan nature of this year’s political campaigns.“One or the other of the candidates is easier
to make fun of, with lots of jokes being generated,” Richard Painter, an expert on the Hatch
Act and law professor at the University of Minnesota told FEND
. “When these jokes are brought into the office—like posters, papers, cartoons—it can cause
a problem, and it will lead to accusations of a Hatch Act violation.”“With this year’s election,
you’re going to have a one or two people in many offices who will make these mistakes, and a
few who will be upset and will report it,” he said.“People are getting emotional about this
election—getting worked up,” Painter said. “You just have to keep it out of the office—and that
goes for every single federal employee, other than those who are Senate-confirmed and
some in the White House,” Painter said.“This election is one of heavy pas-sions—and not just
about issues, but about personalities. We’ve never seen this in recent times—well, there was
the 1998 [Bill Clinton] scandal, but all that happened after that president had been re-elected,
so it didn’t get into the campaign.”“You just cannot have a situation where there are people
bringing it into the office,” Painter pointed out. “This election season is also seeing emails and
other political messages. People really must keep all this off of govern-ment email and out of
the office.”Painter noted there also are some things feds can
do. “You can have a non-political photo of yourself next to Mrs. Clinton in her role as secretary
of state, for instance—but you just cannot have any political aspect to it,” he said.AVOIDING
ONLINE PERILS

Online, there are many, and in some cases complicated, restrictions on what federal

employees can and cannot do, as Tully’s Cannon explained to FEND
.“You don’t check your First Amendment rights at the door when you take a federal job, but
there are certain things every fed should be aware of,” Cannon said. “You cannot use a social
media account that notes your official capacity for anything political—and you cannot tweet,
retweet, share or solicit political con-tributions, and you cannot fundraise through your social
media.“Do not use your government com-puters and devices for anything politi-cal—and you
can’t ‘like’ candidates or partisan groups while you are on duty or on your social media—even
using your own personal Facebook page,” Cannon said. “Now, if you are at home, and on
your personal Facebook page, you can ‘like.’”“You do meet feds who have official capacity
social media pages, and they also create private pages for off-duty, off-campus use—and
even then you must be cautious about how you use social media,” Cannon said.“This is the
future of the Hatch Act and its enforcement,” Cannon said. “As different platforms and
programs develop and change, I see the law will have to develop and change too.”

Federal regulation makes 4.2 million employees
eligible for overtime
Managing Partner Cheri L. Cannon, Esq. on new overtime law.
Not all employees will walk away happy when a new

Tips for Executing a Will; Causa Mortis Gift
Requirements
Legal Chat: Deathbed gifts
If a friend gives me her jewelry on her deathbed, does that count as a valid gift that I can
keep?A gift given when someone confronts his own mortality is referred to as being made
“causa mortis,” a Latin term that means “because of death.” While it is advisable to execute a
will sooner rather than later and to make such asset distribution decisions long before the
threat of death arises, even people who take such steps sometimes find themselves making
causa mortis gifts.For a causa mortis gift to be legally binding, it must satisfy the same
requirements for gifts made when the donor is alive, referred to as inter vivos gifts. Further,
“the gift must have been made in contemplation of the donor’s impending death and the donor
must have died from the existing ailment or peril without revocation of the gift,” the Broome
County Surrogate’s Court said in Matter of the Estate of Annie M. Curry (1989). A valid inter
vivos gift involves an intent to donate, or “donative intent,” delivery of the gift, and its
acceptance by the donor, the court added.In Curry, for example, the court found that the car a
donor gave to her brother after she learned she was terminally ill was a valid causa mortis gift.
The court noted that there was clear donative intent, which was evidenced by the donor’s
impending death and the fact that she signed the back of the car’s certificate of title. The court
said that “the signing and delivery of the title certificate is symbolic delivery of the ownership
of the automobile.” And while acceptance of a gift can be presumed when it is of value to the
recipient, the court found there was further evidence of acceptance in the fact the brother’s
decision to sell the car for his own benefit after the donor died. The court also found that “the

motivating factor which prompted the gift on the part of the decedent was her knowledge that
she was terminally ill.”If the donor of a causa mortis gift does not die, he or she can reclaim
the gift. While inter vivos gifts are irrevocable, meaning they cannot be reclaimed, causa
mortis gifts become “void by recovery from the disease or escape from the peril,” the Queens
County Surrogate’s Court said in Estate of Frieda Levine (2007). Even if there is no recovery,
such gifts are “revocable at any time by the donor.”By consulting with an experienced estate
planning attorney and executing a will, you can have peace of mind from knowing your estate
will be distributed in accordance to a well thought out plan that takes tax implications and
other factors into account. If made within three years of death, a causa mortis gift is includible
in a decedent’s gross estate. Consequently, the gift cannot be used to avoid estate taxes.
Testators also need to know that if they do make any causa mortis gifts, they could disturb
distribution amounts made from the residuary of the estate. Consult with an experienced
estate planning attorney to explore your options for drafting a will or making gifts.Greg T.
Rinckey, Esq., is a founding partner at Tully Rinckey PLLC, a full-service law firm located in
Colonie. For more information about the firm’s estate planning, personal injury, employment
law, real estate, family and matrimonial law, or bankruptcy practices, please visit
www.1888Law4Life.com. If you would like your legal question or topic answered in the next
issue, please contact Greg Rinckey at 218-7100 or askthelawyer@1888law 4life.com. The
information in this column is not intended as legal advice.

"Any judge would have bought that argument,"
Cannon Panned VA Claim in Elizabeth Rivera Case
Lawyer Pans VA's Explanation for Not Firing Convicted Employee
by Bryant JordanAn attorney and expert in federal employment law panned the claim by the
Veterans Affairs Department that it could not fire a San Juan VA hospital employee following
her arrest in connection with an armed robbery.Cheri Cannon, a partner in the Washington,
D.C., office of Tully Rinckey LLC, said the VA could easily have made the legal argument
necessary to fire Elizabeth Rivera. Rivera pleaded guilty in 2015 to a misdemeanor after
initially being arrested in connection with -- though not charged with -- armed robbery."They
have to show that whatever [the crime] was, that it has a nexus to the efficacy or relationship
to the job," Cannon told Military.com on Wednesday. "Any good lawyer for the VA could have
made the case that the VA's reputation and ability to do its job and services are harmed when
you have known criminals working in the department.""Any judge would have bought that
argument," Cannon said.The VA has not said to what Rivera, a clerk at the hospital, pleaded
guilty.Rivera was in a car with a man identified as Rolando Rios Febus when Febus allegedly
stepped out of the vehicle armed with a gun to rob a couple, according to a June 16, 2015,
online report on the San Juan news site Metro. After police spotted the robbery in progress,
Febus fled on foot, leaving Rivera in the car.VA Under Secretary for Health Dr. David Shulkin
told lawmakers that Rivera ultimately was not charged with armed robbery, but pleaded guilty
to a misdemeanor and was given probation.After first being let go from her job, Rivera was
reinstated, angering members of the House Veterans Affairs Committee. In testimony April
19, Shulkin provided lawmakers with an update -- saying he believed that Rivera had been
fired.He later issued a statement saying he was wrong, that she remains employed at the
hospital, but that the VA can act only within the scope of the law and federal authority when it
comes to discipline."As is true in private-sector employment, a federal employee generally
cannot be terminated for off-duty misconduct unless there is a clear connection between the
misconduct and the individual's employment," Shulkin said.Rep. Jeff Miller, R-Florida, who
chairs the House veterans' panel, called Shulkin's explanation "more proof that the federal

government's dysfunctional civil service system makes it almost impossible for VA to
adequately discipline most employees, including those involved in serious crimes."Until the
VA gets serious about holding its people accountable, he said, it "will never shake its
well-deserved reputation as an agency that coddles and protects corrupt and incompetent
employees for wrongdoing."Cannon said that, as a matter of record, an arrest such as
Rivera's would usually end up with the employee fired."Unless there are extenuating
circumstances, like she didn't have a clue what was going to happen, and maybe someone
bought that story," Cannon said. "Maybe an administrative judge sided with her and put her
back to work."

Federal Employee Reassignments Usually Backed
By MSPB
Job Reassignment Standards Continue to Concern Federal Employees
The standard for job promotions and reassignments is a frequent cause for concern in federal
employment. In my prior column regarding frivolous allegations about employment
regulations, I discussed a Federal Circuit case from December 2015, Miranne v. M.S.P.B.,
where a job applicant was not selected for a supervisory position and claimed this failure to
reassign him to a higher position used unfair criteria. The Merit Systems Protection Board
(MSPB) denied this claim, and Mr. Miranne was unsuccessful in his federal appeal.Job
reassignments were also the subject of a case in September 2015 in Cobert v. Miller, where
an Alaska Park Superintendent, Mary A. Miller, refused a management-directed reassignment
to a different positon at the same grade and pay in Anchorage, Alaska. She was then
removed from her superintendent position, and appealed her removal to the MSPB. While she
was initially successful in this appeal, the Acting Director of the Office of Personnel
Management (OPM), Beth Cobert, appealed the case to the Federal Circuit, where Ms.
Miller’s removal was held to be legitimate and proper.The Federal Circuit observed that the
MPSB had to follow a prior case, Ketterer v. Dep’t of Agriculture (1980), which required the
agency to (1) “establish, by a preponderance of the evidence,” that it had legitimate
management reasons for Ms. Miller’s reassignment; and (2) [show] that Ms. Miller failed to
rebut the agency’s prima facie case” (quoting Cobert v. Miller).The Court found that the
agency was able to show “legitimate management reasons” for the reassignment, given that
there was a need for the position and that it was not created specifically to affect Ms. Miller.
Furthermore, since Ms. Miller agreed to consider the position at a higher pay grade, she was
therefore predisposed towards the position and her conflicting testimony that followed did not
help her case. Though the Court acknowledged that Ms. Miller may have undergone some
hassle if she had accepted the new position, hassle alone is insufficient to rebut the agency’s
decision. Ms. Miller further possessed valuable skills that the agency would lose if she did not
accept the position.Though the MSPB supported Ms. Miller rather than Acting OPM Director
Cobert, the Federal Circuit Court nonetheless reversed the MSPB decision, stating that the
decision to reassign Ms. Miller was proper. As can be seen from this case, federal employee
reassignments are generally proper. However, if you believe your reassignment has been
unfairly requested or improperly decided, consulting an experienced federal employment law
attorney can provide answers and assistance.

Ask the Lawyer: Disciplining a Child Could be
Abuse Under Military Law

When does disciplining a child become abuse under military law?
Q. At what point would a service member’s attempt to discipline a child amount to child
abuse?A. Under certain circumstances, service members are allowed to resort to reasonable
physical force to discipline their children. However, if too much force is used, or if force is
used for the wrong reasons, service members could face a charge of assault consummated
by a battery upon a child under 16 years or aggravated assault in which grievous bodily harm
is intentionally inflicted when committed upon a child under the age of 16 years, both of which
are violations of Article 128 of the Uniform Code of Military Justice (UCMJ). These assault
charges carry significantly longer maximum confinement periods than their Article 128
counterparts that do not involve children.Parents or guardians facing such Article 128 charges
because they struck a child may be able to raise a defense of “parental discipline,” so long as
they can show “the force is used for the purpose of safeguarding or promoting the welfare of
the minor, including the prevention or punishment of her misconduct” and “the force used is
not designed to cause or known to create a substantial risk of causing death, serious bodily
injury, disfigurement, extreme pain or mental distress or gross degradation,” the U.S.
Navy-Marine Corps Court of Criminal Appeals noted in U.S. v. Gener Pizarro (2006).The case
U.S. v. Christopher L. Stitely (2008), provides a good example of a situation in which a parent
was justified in resorting to force to discipline a child, but he used too much of it. The accused
in this case, an Air Force staff sergeant, was charged with, among other things, assaulting his
17-year-old stepdaughter as she attempted to move out of his house. As the girl was exiting
the house, ignoring her stepfather’s demands she not leave, the appellant grabbed her by the
hair and pulled her back inside and forced her to sit down.The U.S. Air Force Court of
Criminal Appeals found the appellant appropriately resorted to force “to prevent misconduct,
i.e., trying to keep his then 17-year-old stepdaughter from running away from home.”
However, noting how the appellant caused his stepdaughter to experience “extreme pain” by
yanking a ball of hair from her head, the court concluded the appellant used “excessive force”
and upheld his assault conviction.Parents can be convicted of assault even if they only strike
a child once. “There is no per se rule requiring loss of blood or other serious injury before
finding that any given parental disciplinary action is excessive,” the court said in Stitely.In U.S.
v. Jose M. Rivera (2001), the U.S. Court of Appeals for the Armed Forces found the appellant,
an Army sergeant, was not entitled to the parental discipline defense when he punched his
14-year-old stepson in the stomach because he was performing poorly at school. This action
did amount to an assault consummated by a battery on a child under 16 years, even though
the punch left no welt, bruise or other mark. “[O]ne closed-fist punch to the stomach can
cause substantial risk of serious bodily injury,” the court said. It added that “The burden of
establishing substantial risk can be met without physical manifestation of actual harm. A rule
that requires physical evidence of injury invites one blow too many.”Service members charged
with assault because they forcefully disciplined a child should immediately consult with an
experienced military law attorney. Depending on the circumstances, an attorney could help
the service member raise a parental discipline defense by showing the service member used
appropriate domestic corporal punishment to protect the child’s welfare and the amount of
force used was not excessive.Mathew B. Tully is a veteran of the Iraq and Afghanistan wars
and a founding partner of Tully Rinckey PLLC. Email askthelawyer@militarytimes.com. The
information in this column is not intended as legal advice.

Veterans’ preference protections do not extend to
disciplinary actions

Veterans’ preference protections do not extend to disciplinary actions
A recent case in the United States Court of Appeals for the federal circuit outlined how far
veterans’ preference requirements extend in hiring.Dean v. Dep’t of Labor (2015) was brought
on appeal to the court after the appellant was denied a hearing by the Merit Systems
Protection Board (MSPB). David Dean, a preference-eligible veteran, was denied placement
into a “recent graduate” position. While the Pathways Program, signed into law by President
Barack Obama in 2010, is normally limited to graduates of the past two years, “certain
veterans are eligible within six years of obtaining a qualifying degree.” Dean was ineligible
because he had obtained his degree more than six years ago. The court ruled that the MSPB
had validly denied the appeal and had not abused its discretion in doing so.As outlined in
Dean, a federal job applicant or employee is permitted certain preferences as a veteran. 5
U.S.C. § 2302(b)(11) states that an agency shall not “knowingly take, recommend, or approve
any personnel action if the taking of such action would violate a veterans’ preference
requirement; or knowingly fail to take, recommend, or approve any personnel action if the
failure to take such action would violate a veterans’ preference requirement.”This permits a
veteran to complain about an agency’s action to Office of Special Counsel if the agency does
not properly execute the veterans’ preference laws. It is a prohibited personnel practice to fail
to follow the applicable federal rules. However, under federal law, veterans’ preference
protection expressly does not extend to actions that occur during employment.Crucially,
veterans’ preference does not protect veterans from being charged with or disciplined for
misconduct. Therefore, charges may be imposed on a veteran federal employee without
reference to veteran or non-veteran status.Federal employees who are eligible for veterans’
preference in hiring should be mindful that they are not entitled to this preference when it
comes to disciplinary actions. However, employees who believe they are the victims of abuse
of the disciplinary process or those who have been denied valid veterans’ preference under
applicable federal statutes should immediately contact a federal employment law attorney to
determine their rights.Cheri Cannon is a partner at Tully Rinckey PLLC and the former chief
counsel to the chairman of the Merit Systems Protection Board. She concentrates her practice
in federal sector employment and labor law and can be reached at info@fedattorney.com.

Obama's Defense of Clinton E-mail Scandal Has
Lawyers Cringing
Obama's latest defense of Clinton has lawyers cringing
By SUSAN CRABTREEPresident Obama's decision to defend Hillary Clinton's handling of
classified material on her personal email is rankling legal experts and prompting new
questions about his impartiality in the federal probe involving her email server.The president
tried to remain neutral for months in the race for the White House, and pledged only to get
involved in the general election after the Democratic Party had selected its nominee.But this
month, Obama waded into the increasingly contentious primary to bat down Bernie Sanders'
argument that Clinton is not qualified to be president, and more recently appeared to diminish
the severity of her alleged mishandling of classified documents on her private server."There's
stuff that is really top secret, top secret, and there's stuff that is being presented to the
president or the secretary of state that you might not want on the transom, or going out over
the wire, but is basically stuff that you could get in open source," Obama told Chris Wallace
on "Fox News Sunday."National security lawyers collectively cringed, arguing that criminal
charges for mishandling classified material usually are not based on whether a document is

"confidential," "secret" or "top secret.""If you were to make this case in court, you would be
laughed out of the room," Bradley Moss, a lawyer who represents clients accused of
mishandling classified material, told the Washington Examiner. "It's either classified or it's not
... Classified is classified and you're required to maintain it. You don't get to make that
decision."If you tried to make that argument in court, the judge would use it as further
evidence of your poor judgment," he added.But the president's comments didn't just create
headaches for attorneys in the intelligence community. It also drew derision from Edward
Snowden, the infamous former National Security Agency contractor who leaked classified
information about the U.S. government's sweeping surveillance program."If only I had known,"
tweeted Snowden, who fled the country in 2013 after leaking the documents and now faces
federal treason charges.Republican critics argue that Obama's decision to wade in also
delivered a blow to the Obama administration's ability to lead an impartial investigation of
Clinton's use of her private email server as secretary of state.The Republican National
Committee quickly seized on Obama's remarks and said he had conceded that Clinton
mishandled classified information, but then "twist[ed] to defend her."And Ron Hosko, a former
assistant director at the FBI who serves as the president of the Law Enforcement Legal
Defense Fund, said the president's comments over the weekend give the impression that he's
"getting some sort of periodic briefings or feed [on the Clinton FBI investigation], when that
would be essentially inappropriate."His comments differentiating between levels of
classification in the context of the probe into Clinton's email are "unnecessary and
inappropriate," Hosko told the Examiner."It's an opinion and gives those who distrust the
system and distrust politics in America an excuse to say, 'There, I told you so ... This process
is being determined by the president,'" he said.The White House last week tried to explain
Obama's remarks as simply a way to describe the ongoing debate in the intelligence
community over how to handle technically classified material that the media regularly covers
and discusses.Presidential press secretary Josh Earnest also insisted that the ongoing
investigation of the email system will be free of political influence, and noted that Obama's
knowledge of the case is based on public reporting, not any first-hand knowledge or briefing
about the FBI's finding so far.Greg Greiner, a partner at Tully Rinckey who specializes in
security clearance cases, is giving Obama the benefit of the doubt as he struggles to publicly
discuss the different levels of classified information and the laws surrounding how it is
handled.But, he said, he has so many clients who have lost their security clearances and their
jobs over inadvertent mishandling of classified material that Obama should be clear about
what kind of message he's sending."He runs the military and is in charge of all the executive
branch intelligence agencies," Greiner said. "... I think judges that enforce the national
security rules get a little frustrated when the president diminishes that piece of the national
security apparatus, intentionally or unintentionally."

